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ABOUT UK/CLE

The University of Kentucky Rosenberg College of Law, Office of Con-
tinuing Legal Education (UK/CLE) was organized in 1973 as the first permanently 
staffed, full time continuing legal education program in the Commonwealth of 
Kentucky. It endures with the threefold purpose: 1) to assist lawyers in keeping 
abreast of changes in the law; 2) to develop and sustain practical lawyering skills; 
and 3) to maintain a high degree of professionalism in the practice of law. Reve-
nues from seminar registrations and publication sales allow the Office to operate 
as a separately budgeted, self-supporting program of the College. No tax dollars 
or public funds are used in the operation of UK/CLE.

Live Programs

UK/CLE provides a variety of convenient, practical seminars to satisfy 
the continuing legal education needs of lawyers. Seminars range from half-day 
programs in selected areas to in-depth programs extending over several days. 
While most seminars are conducted at the Rosenberg College of Law in Lexing-
ton, UK/CLE has a long-standing statewide commitment. Since its first year of 
operation, beginning with a criminal law seminar in Madisonville, Kentucky, the 
Office has continued to bring high-quality continuing legal education to attorneys 
in every region of Kentucky.

Publications

Each seminar is accompanied by extensive speaker-prepared course 
materials. These bound course materials are offered for sale following seminars 
and are consistently regarded as valuable, affordable references for lawyers. Since 
1987, UK/CLE has produced a series of Practice Handbooks and Monographs. 
Each Practice Handbook is an extensively referenced, fully indexed practice guide 
consisting of separately authored chapters, allowing for the comprehensive coverage 
of a distinct body of law. Each Monograph is a concisely written practice guide, 
often prepared by a single author, designed to cover a topic of narrower scope 
than the Handbooks. They are convenient references on topics often not treated 
elsewhere. In 1995, UK/CLE began publication of its highly popular Compendium 
Series. Each Compendium volume gathers several hundred pages of forms, charts, 
statistical data, case summaries or other reference material useful in all aspects of 
drafting, case evaluation, case management, and litigation. In 2008, UK/CLE began 
the task of converting its full publications catalog into a searchable PDF format.

Self-Study Programs

Kentucky Supreme Court Rules allow attorneys to receive their annual 
mandatory 12 credit hours of continuing legal education credit through the use of 
accredited technologically-delivered products, UK/CLE has been offering an array 
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of accredited self-study programs since 2002. These accredited CLE products are 
offered on audio CD or as on-demand streaming video.

Professional Management

UK/CLE serves the needs of the bar from its offices on the University of 
Kentucky campus in Lexington. Its staff manages course registrations, publica-
tion planning and editing, publication sales, seminar and publication marketing, 
publication composition and printing, and seminar content planning, as well as 
budgeting, accounting and financial reporting. As an “income based” program, UK/
CLE’s seminar tuitions and publication sales are budgeted to generate sufficient 
revenues for self support.

Commitment to Quality and Creativity

UK/CLE is a member of the Association for Continuing Legal Education 
(ACLEA). As such, UK/CLE subscribes to the ACLEA Standards in Continuing Le-
gal Education and the Standards of Fair Conduct and Voluntary Cooperation, admin-
istered under the auspices of the American Law Institute-American Bar Association 
Committee on Continuing Professional Education. Throughout its existence UK/CLE 
has been actively involved in the activities and services provided by ACLEA. UK/
CLE’s association with national and international CLE professionals has afforded 
it the opportunity to continually reassess instructional methods, quality in publi-
cations, and effective means of delivering CLE services at consistently high levels 
of creativity and quality.

An Integral Part of the Legal Profession’s  
Tradition of Service

An enormous debt is owed to the judges, law professors, and practitioners 
who generously donate their time and talent to continuing legal education. Their 
knowledge and experience are the fundamental ingredients for our seminars and 
publications. Without their motivation and freely given assistance in dedication to 
a distinguished profession, high quality continuing legal education would not exist.

As a non-profit organization, UK/CLE relies upon the traditional spirit of 
service to the profession that attorneys have so long demonstrated. We are constantly 
striving to increase attorney involvement in the continuing education process. If 
you would like to participate as a volunteer speaker or writer, please contact us 
and indicate your areas of interest and experience.
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UK/CLE:  A SELF-SUPPORTING ENTITY

The University of Kentucky Office of Continuing 
Legal Education (UK/CLE) is an income-based office 
of the University of Kentucky Rosenberg College of 
Law. As such, it is separately budgeted and financially 
self-supporting. UK/CLE operations are similar to not-
for-profit organizations, paying all direct expenses, 
salaries and overhead solely from revenues. No 
public funds or tax dollars are allocated to its budget. 
Revenues are obtained from registrant enrollment 
fees and the sale of publications. Our sole function is 
to provide professional development services. In the 
event surplus funds become available, they are utilized 
to offset deficits or retained in our budget to improve 
the quality and variety of services we provide.
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[1.1] Liability Insurance

[1.2] General Principles

The majority of the litigation in Kentucky concerning liability insurance 
has dealt with automobile liability insurance, and this publication attempts to 
address those issues which are particular to automobile liability insurance, rather 
than liability insurance as a whole.

[1.3] Mandatory Nature

Every motor vehicle operating in Kentucky must have liability insurance 
coverage which provides coverage of either split limits in the amount of not less 
than $25,000 for all damages arising out of bodily injury sustained by any one 
person, and not less than $50,000 for all damages arising out of bodily injury sus-
tained by all persons injured as a result of one accident, plus liability coverage of 
not less than $25,000 for all damages arising out of the damage to or destruction 
of property as a result of any one accident, or single limits liability coverage of not 
less than $60,000 for all damages. KRS 304.39-110(1)(a). The coverage must be 
provided during the contract period and within a territorial area that shall not be 
less than the United States of America, its territories and possessions, and Canada. 
KRS 304.39-110(l)(b).

KRS 304.39-110 makes those minimum limits of liability coverage man-
datory. Thus, a liability insurer is not entitled to reduce those limits by deducting 
therefrom payments made under its medical payment provisions, Ohio Cas. Ins. 
Co. v. Berger, 311 F. Supp. 840 (E.D. Ky. 1970), or to reduce those limits based 
upon any workers’ compensation payments received by the injured party. State 
Farm Mut. Ins. Co. v. Fireman’s Fund Am. Ins. Co., 550 S.W.2d 554 (Ky. 1977). 
As discussed below, the mandatory nature of the liability coverage also interferes 
with an insurer’s ability to exclude coverage in some situations.

Even though the provision of liability coverage is mandatory, liability 
coverage may not exist in some circumstances. For example, there is no duty to 
provide liability coverage if the vehicle is being used by someone driving the vehicle 
without the owner’s permission or who converts the vehicle to his or her own use. 
Preferred Risk Mut. Ins. Co. v. Kentucky Farm Bureau Mut. Ins. Co., 872 S.W.2d 
469 (Ky. 1994); see also Mitchell v. Allstate Ins. Co., 244 S.W.3d 59 (Ky. 2008). 
In addition, an insurer can relieve itself of coverage through an escape clause, so 
long as there is other applicable insurance, which provides the minimum liability 
coverage amounts. See Rees v. United States Fidelity & Guar. Co., 715 S.W.2d 
904 (Ky. Ct. App. 1986).
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[1.4] Who Is Insured?

[1.5]	 Definition

Automobile	liability	policies	almost	always	include	a	definition	of	“in-
sured.”	Generally,	an	“insured”	will	be	defined	to	include	particular	persons,	family	
members, or relatives who live in the same household of the named insured, and 
persons using insured vehicles with the named insured’s permission.

Most liability insurance policies will also include a severability clause, 
which guarantees the same protection to all persons insured by the policy. Liberty 
Mut. Ins. Co. v. State Farm Mut. Auto. Ins. Co., 522 S.W.2d 184 (Ky. 1975). Fur-
thermore, generally liability policies cover people in addition to the named insured 
through	an	“omnibus	clause.”	Thus,	every	insured	under	the	policy,	regardless	of	
whether	he	or	she	is	a	“named	insured”	or	an	“omnibus	insured”	(an	insured	under	
the policy other than the named insured), is entitled to the same coverage.

[1.6] Family Members of the Named Insured

As stated above, family members or relatives of the named insured who 
live	in	the	same	household	as	the	named	insured	usually	are	included	in	the	defi-
nition	of	“insured”	in	an	automobile	liability	policy.	In	Nat’l Union Fire Ins. Co. v. 
Carricato, 439 S.W.2d 957 (Ky. 1969), the Kentucky Court of Appeals addressed 
whether	an	emancipated	child	still	living	at	home	qualified	as	an	omnibus	insured.	
Because the father’s policy made no mention of emancipation, the emancipated 
child was entitled to coverage under the omnibus clause.

The	 issue	 of	whether	 a	 relative	 “resides”	with	 the	 named	 insured	has	
arisen in the uninsured and underinsured motorist insurance areas. In Perry v. 
Motorists Mut. Ins. Co., 860 S.W.2d 762 (Ky. 1992), the Kentucky Court of Ap-
peals	recognized	that	legal	residency	“is	based	on	fact	and	intention.”	Id. at 764. 
Because the question of intent is usually a factual issue, residence generally will 
be	a	factual	issue	resolved	by	the	factfinder.	Id. at 765. Therefore, the trial court 
in Perry correctly submitted to the jury the question of whether a newlywed was 
still a resident of her father’s household when most of her belongings remained 
at her father’s house and the living arrangements for the newlyweds had not been 
settled at the time of her death.

However, Perry should not be interpreted to stand for the proposition that 
summary judgment is never proper on the question of residence. See Cincinnati Ins. 
Co. v. Osborne, 2005 WL 1703262 (Ky. Ct. App. Jul. 22, 2005). In Old Reliable 
Ins. Co. v. Brown, 558 S.W.2d 190 (Ky. Ct. App. 1977), the Court of Appeals found 
summary judgment appropriate when a daughter had not lived with her mother 
for 18 months. Conversely, in Nationwide Mut. Fire Ins. Co. v. May, 860 F.2d 219 
(6th Cir. 1988), the Sixth Circuit found that Kentucky case law did not provide 
a	conclusive	answer	or	sufficient	guidance	on	the	issue	of	whether	residency	re-
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quirements	were	satisfied.	In	May the homeowner’s insurance policy covered the 
named	insured	and	relatives	who	“lived	in”	the	household.	In	support	of	the	denial	
of the insurance claim, Nationwide argued that the homeowner’s twenty-two year 
old	son	did	not	“live	in”	the	insured	home	because	he	slept	at	his	father’s	house,	
even though he regularly returned to his mother’s – the insured’s – house during 
the day while his father was at work and also stored his personal property there. 
Id.	Ultimately,	the	Sixth	Circuit	declined	to	address	the	issue,	finding	that	it	was	a	
“novel	question	of	Kentucky	law.”	Id.

[1.7] Permissive Users

Most of the litigation in Kentucky concerning whether someone is an 
insured under an automobile liability insurance policy deals with permissive users. 
Generally, a person driving an insured automobile with the consent of the owner 
or an adult member of the owner’s household is an additional insured. Ocean Acc. 
and Guar. Co. v. Schmidt, 46 F.2d 269 (6th Cir. 1931). For example, a person test 
driving a vehicle at an automobile sales company is a permissive user. Henderson 
v. Selective Ins. Co., 242 F. Supp. 48, 50 (W.D. Ky. 1965), aff’d, 369 F.2d 143 (6th 
Cir. 1966). Where it appears that the driver did not have permission of the owner 
or an adult member of the owner’s household, the insurer will be able to avoid 
coverage, even if strong public policy reasons support extending coverage. 

However, in an unpublished opinion, the Sixth Circuit added some nuance 
to the notion of the permissive user in a case where the driver at fault was driving a 
car as part of a severance package with her former employer. The insurance policy 
on	the	vehicle,	taken	out	by	the	employer,	defined	“insured”	to	include	anyone	
using	a	vehicle	that	the	company	should	happen	to	“own,	hire	or	borrow.”	Selec-
tive Ins. Co. of S.C. v. Sullivan, 694 F. App’x 379 (6th Cir. 2017). The employer 
had	“borrowed”	the	car	from	the	owners,	who	happened	to	be	both	the	owners	of	
the business and the parents of the driver. The severance package granted to the 
driver	of	the	car	included	indefinite	use	of	the	vehicle,	which	ultimately	became	
the	sticking	point	for	the	court.	As	the	use	was	indefinite,	the	court	reasoned,	the	
vehicle	was	not	“borrowed”	under	the	terms	of	the	policy,	as	“borrowed”	implies	
a limited term of use.

[1.8] Implied Permission

Permission can be express or implied. See, e.g., United States Fidelity 
& Guar. Co. v. Brann, 180 S.W.2d 102 (Ky. 1944). For example, if an employer 
always allows its employees to use an insured vehicle for private use, there is an 
implied consent for the employee to continue to make private use of the insured 
vehicle. Turner v. Great Am. Ins. Co., 424 F.2d 694 (6th Cir. 1970).



1-8

Automobile Insurance Law in Kentucky

[1.9] Deviating from the Scope of the Permission

A permissive user is provided coverage under a policy of automobile lia-
bility insurance so long as his or her use of the automobile is within the scope of the 
permission granted. Historically, Kentucky courts examined these situations under 
the	“minor	deviation”	rule,	under	which	only	a	major	deviation	from	permitted	use	
would void coverage. However, in 2008, the Kentucky Supreme Court adopted the 
“initial	permission”	rule,	which	covers	many	situations	which	the	“minor	devia-
tion” rule would not have. Mitchell v. Allstate Ins. Co., 244 S.W.3d 59 (Ky. 2008). 
The	Kentucky	Supreme	Court	described	the	“initial	permission”	rule	as	follows:

…as long as the original taking of the vehicle was within the 
permission of the named insured, any subsequent use of the 
vehicle by the borrower would be covered by the policy. Any 
subsequent change in the character or scope of the use does 
not require express permission by the insured. Such a change 
in the character or scope may involve the borrower allowing a 
secondary user to borrow the car without the insured’s express 
permission.	Even	a	person	who	was	specifically	prohibited	from	
using the vehicle by the named insured can be covered through 
the	omnibus	policy	if	that	specific	person	obtained	consent	from	
the original borrower.

Mitchell,	244	S.W.3d	at	61.	Thus,	Kentucky’s	new	“initial	permission”	standard	
eliminates the analysis of whether a deviation was major or minor. Nevertheless, 
coverage	is	not	unlimited	under	 the	“initial	permission”	rule;	“use	of	a	vehicle	
which amounts to conversion is not covered through the omnibus clause unless the 
clause specially allows for such coverage.” Mitchell at 65; see KRS 304.39-190. 
Additionally,	“the	initial	permission	rule	analysis	must	also	take	into	consideration	
the	bar	for	benefits	arising	from	usage	of	a	vehicle	when	the	operator	intentionally	
attempts to injure someone with a vehicle.” Id.; see KRS 304.39-200.

[1.10] Vehicles Covered

Typically, an automobile insurance policy provides coverage to private 
passenger	automobiles	identified	in	the	policy	and	owned	by	the	named	insured.	
Although	the	phrase	“private	passenger	automobile”	is	somewhat	ambiguous,	the	
Kentucky Court of Appeals has determined that courts should consider whether 
the	insurance	policy	is	“so	clear	that	a	person	of	average	intelligence	who	read	
them	would	understand	that”	the	specific	type	of	vehicle,	“when	used	for	the	pri-
vate conveyance of himself or other passengers on the highways, is not a ‘private 
passenger automobile.’” Grange Mut. Cos. v. Bradshaw, 724 S.W.2d 216 (Ky. 
Ct. App. 1986). In Bradshaw, the Kentucky Court of Appeals held that given 
the	ambiguity,	a	pickup	truck	did	fall	within	the	definition	of	“private	passenger	
automobile.” Bradshaw, 724 S.W.2d at 221. However, a person driving a church 
bus	was	unable	to	benefit	from	coverage	when	he	was	acting	as	a	bus	driver	for	
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the	church	and	his	use	was	of	a	different	nature	than	someone	driving	a	vehicle	as	
a	“private	passenger	automobile”	for	their	personal	coverage.	Finn v. State Farm 
Mut. Auto. Ins. Co., 510 F. Supp. 336 (W.D. Ky. 1980).

[1.11] Owned Vehicles

The issue of who owns a particular automobile for purposes of insurance 
coverage	is	governed	by	Kentucky’s	certificate	of	title	law,	KRS	Chapter	186A.	
Cowles v. Rogers, 762 S.W.2d 414 (Ky. Ct. App. 1988). KRS 186A.345 mandates 
that	courts	rely	on	the	definition	of	“owner”	set	forth	in	KRS	186.010(7)	to	determine	
if	someone	is	a	covered	“owner.”	KRS	186.010(7)	addresses	three	different	factual	
situations where ownership is in issue. The most common being KRS 186.010(7)(a) 
which	states	that	an	“owner”	is	a	person	who	holds	the	legal	title	of	a	vehicle	or	
a	person	who,	pursuant	to	a	bona	fide	sale,	has	received	physical	possession	of	
the vehicle subject to any applicable security interest. KRS 186.010(7)(b) then 
addresses the issues of ownership in a conditional sale or lease situation, and KRS 
186.010(7)(c) addresses motor vehicle dealers. Pursuant to KRS 186.010(7)(c) a 
motor vehicle dealer will not be the owner of a motor vehicle if it transfers pos-
session	of	a	motor	vehicle	to	a	purchaser	pursuant	to	a	bona	fide	sale	and,	most	
importantly, complies with KRS 186A.220.

Thus,	the	name	on	the	certificate	of	title	may	not	indicate	who	the	owner	
of a vehicle is, particularly if the vehicle has just been purchased. One must look 
to the type of transaction involved – a private sale or a motor vehicle dealer sale. 
Private sales are governed by KRS 186A.215, and it states in Section (1) that 
the	transferor	“shall	cause	the	application	with	the	certificate	of	title	attached	to	
be	 delivered	 to	 the	 transferee.”	Thereafter,	 the	 transferee	 is	 to	 “promptly	 after	
delivery	to	him	of	the	vehicle,	execute	the	application	of	a	new	certificate	of	title	
and registration.” KRS 186A.215(2). However, if it comes to the attention of the 
transferor that the transferee has failed to submit necessary documents, s/he is to 
submit	within	fifteen	(15)	calendar	days	to	the	county	clerk	“an	affidavit	that	he	
has	transferred	his	interest	in	a	specific	vehicle....”	KRS	186A.215(4).	Otherwise,	
no transfer may be deemed to have occurred.

On the other hand, transfer of a vehicle by a motor vehicle dealer is 
governed by KRS 186A.220, and strict compliance is required or the dealership 
will be deemed the owner of the vehicle for insurance purposes in the event of an 
accident.	Motor	vehicle	dealers	have	two	means	to	effectuate	transfer	of	owner-
ship.	(1)	It	can	give	the	properly	assigned	certificate	of	title	to	the	purchaser	upon	
delivery of the vehicle. It is then incumbent on the purchaser to make application 
for	registration	and	a	certificate	of	title.	(2)	A	motor	vehicle	dealer	can	deliver	the	
vehicle	to	the	purchaser	and	make	application	for	registration	and	certificate	of	title	
for the purchaser itself. However, if this step is taken the motor vehicle dealer must 
“require	from	the	purchaser	proof	of	insurance	as	mandated	by	KRS	304.39-080	
before delivering possession of the vehicle.” KRS 186A.220(5). Additionally, the 
subsequent request to transfer title must be prompt as noted below.
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The question of who owns a vehicle at the time of an accident has led to 
a wealth of litigation. See, e.g., Nat’l Ins. Co. v. Cain, 851 F. Supp. 265 (E.D. Ky. 
1994); Rogers v. Wheeler, 864 S.W.2d 892 (Ky. 1993); Potts v. Draper, 864 S.W.2d 
896 (Ky. 1993); Hartford Acc. & Indem. Co. v. Maddix, 842 S.W.2d 871 (Ky. Ct. 
App. 1992). Principally, cases turn on their individual facts, and the smallest of facts 
can	make	a	difference.	See, e.g., Potts v. Draper, supra; Rogers v. Wheeler, supra.

Of particular note is the case of Ellis v. Browning Pontiac-Chevrolet-GMC 
Truck-GEO, Inc., 125 S.W.3d 306, 308 (Ky. Ct. App. 2003) in which a motor 
vehicle	dealer	was	deemed	the	“owner”	of	a	vehicle	because	it	failed	to	“use	due	
diligence	in	making	a	prompt	transfer.”	Specifically,	the	Kentucky	Court	of	Appeals	
determined	that	the	dealer’s	“delay	of	thirty-nine	days,	for	no	stated	reason”	was	
not	prompt	and	such	“unjustified	delays	in	transferring	title	could	potentially	result	
in uninsured drivers on our roadways.” Id.	Therefore,	“under	KRS	186A.220,”	the	
dealership	“could	relinquish	possession	of	the	vehicle	before	taking	the	necessary	
title	transfer	documents	to	the	county	clerk.”	However,	“to	comply	with	the	lan-
guage	and	intent	of	the	entire	titling	scheme,”	the	dealership	“was	required	to	use	
due diligence in making a prompt transfer” and its failure to do so resulted in the 
dealership	being	“deemed	the	owner	of	the	vehicle	on	the	date	of	the	accident.”	Id.

In sum, for there to be coverage on a particular vehicle, the vehicle must 
be owned by the named insured. For example, an automobile owned by the son 
of	 the	named	 insured	 is	not	an	“owned	automobile.”	Aetna Life & Cas. Co. v. 
Layne, 554 S.W.2d 407 (Ky. Ct. App. 1977). Similarly, an automobile owned by 
the	named	insured’s	mother	is	not	an	“owned	automobile.”	Tharp v. Sec. Ins. Co., 
405 S.W.2d 760 (Ky. 1966).

[1.12] Extended Coverage to Particular Types of Vehicles

Automobile liability insurance policies typically extend coverage to 
vehicles	which	are	a	“temporary	substitute”	for	an	insured	vehicle.	That	extended	
coverage does not apply to vehicles regularly used by the insured, Gov’t Employees 
Ins. Co. v. Thomas, 357 S.W.2d 548 (Ky. 1961), and likewise does not apply to 
vehicles	actually	owned	by	the	insured	but	not	identified	in	the	policy.	American 
Fidelity & Cas. Co. v. Pennsylvania Cas. Co., 258 S.W.2d 5 (Ky. 1953).

Similarly, the typical automobile liability insurance policy extends cov-
erage to non-owned vehicles being driven by the named insured. That extended 
coverage applies to non-owned vehicles used by the insured with the owner’s 
permission. American Nat’l Fire Ins. Co. v. Aetna Cas. & Sur. Co., 476 S.W.2d 183 
(Ky. 1972). However, an insurer can properly exclude from non-owned coverage 
vehicles which the named insured uses and are owned by the named insured’s 
family members. See Aetna Life & Cas. Co. v. Layne, supra.

Usually, automobile liability insurance coverage is extended to include 
hired automobiles, unless the auto is hired as part of a frequent use of hired auto-
mobiles. Thus, a family renting a car on vacation falls within the extended coverage 
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for hired automobiles, even if the family routinely rents cars while on vacation. See 
Hancock v. Western Cas. & Sur. Co., 154 F. Supp. 164 (E.D. Ky. 1957).

Finally, automobile liability insurance policies generally extend coverage 
to automobiles newly acquired by the named insured which are intended to replace 
the	insured	automobiles.	To	constitute	a	“replacement	vehicle”	the	vehicle	must	
be	one	for	which	the	ownership	is	acquired	“after	the	issuance	of	the	policy	and	
during	the	policy	period”	and	must	“replace	the	car	described	in	the	policy,”	which	
has	subsequently	been	“disposed	of	or	is	incapable	of	further	service	at	the	time	
of the replacement.” If a newly acquired automobile is not designed to replace the 
already insured vehicle, this extension of coverage does not apply. Yenowine v. 
State Farm Mut. Auto. Ins. Co., 342 F.2d 957 (6th Cir. 1965).

[1.13] Ownership, Maintenance, or Use of an Automobile

As opposed to comprehensive liability insurance, which applies generally, 
automobile liability insurance coverage is limited to liability arising out of the 
ownership,	maintenance,	or	use	of	a	vehicle.	However,	the	meaning	of	“use”	is	
expansive and encompasses and includes activities beyond the mere act of driving 
down the road.

The	phrase	“arising	out	of	use”	of	a	vehicle	has	been	interpreted	broadly.	
Insurance Co. of North America v. Royal Indem. Co., 429 F.2d 1014 (6th Cir. 1970). 
To	“arise	out	of	use,	maintenance,	or	ownership”	of	a	vehicle,	there	simply	must	
be	a	“causal	relation	or	connection”	that	exists	between	the	“accident	or	injury	and	
the ownership, maintenance, or use of a vehicle.” Insurance Co. of North America, 
429 F.2d at 1017. Thus, an injury caused by a car towing a trailer, which crosses 
the center line and collides with a car coming from the opposite direction involves 
the use not only of the car, but also of the trailer. State Auto. Mut. Ins. Co. v. State 
Farm Mut. Auto. Ins. Co., 456 F.2d 238 (Ky. 1972). As discussed above, injuries 
incurred	while	stacking	sheet	rock	on	a	porch	arose	“out	of	the	use”	of	the	vehicle	
where the sheet rock was being unloaded from the vehicle. Dodson v. Key, 508 
S.W.2d 586 (Ky. 1974). Additionally, the federal district court for the Eastern Dis-
trict	of	Kentucky	concluded	that	“use”	of	a	school	bus	continued	until	the	child,	
exiting the school bus, reached a place of safety across the road. State Farm Mut. 
Auto. Ins. Co. v. Kentucky School Bd. Ins. Trust, 851 F. Supp. 835 (E.D. Ky. 1994)

Of	course,	even	when	“use	of	a	vehicle”	is	given	a	very	broad	interpreta-
tion,	there	are	limitations.	While	only	a	causal	connection	is	required	to	find	that	an	
accident	or	injury	“arose	out	of	the	use”	of	a	vehicle,	the	accident	or	injury	“must	
be more than incidental.” Kentucky Sch. Bd. Ins. Trust, 851 F. Supp. at 837. For 
example,	the	Kentucky	Supreme	Court	determined	that	persons	injured	while	filling	
a water tank on an insured truck were not using that truck. Kentucky Water Serv. 
Co. v. Selective Ins. Co., 406 S.W.2d 385 (Ky. 1966). Under the same reasoning, 
the	court	held	that	the	injuries	did	not	arise	out	of	the	“use”	of	the	vehicle,	where	a	
passenger	handled	a	gun	and	the	firearm	accidentally	discharged,	injuring	another	
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passenger. United States Fidelity & Guar. Co. v. Western Fire Ins. Co., 450 S.W.2d 
491	(Ky.	1970).	Similarly,	injuries	caused	by	a	firecracker	thrown	from	a	car	were	
not	injuries	arising	out	of	the	“use”	of	the	vehicle.	Wirth v. Maryland Cas. Co., 
368 F. Supp. 789 (W.D. Ky. 1973), aff’d, 497 F.2d 925 (6th Cir. 1974). Finally, 
the	Sixth	Circuit	recently	determined	that	Kentucky	courts	would	not	find	that	a	
plaintiff’s	claims,	which	were	that	she	was	raped	by	her	taxi	driver	after	she	was	
driven	to	and	dropped	off	at	her	home	by	a	taxi,	to	be	covered.	Morell v. Star Taxi, 
343 F. App’x 54 (6th Cir. 2009).

Despite	the	expansive	interpretation	of	“arising	out	of	the	use”	of	a	motor	
vehicle that Kentucky courts have adopted, the terms of the insurance contract may 
limit and restrict coverage. Thus, a provision in an automobile liability insurance 
policy which restricts coverage to particular uses of a vehicle is generally enforce-
able. See Hartford Acc. & Indem. Co. v. Blake, 268 S.W.2d 419 (Ky. 1954).

[1.14] Exclusions

The	mandatory	nature	of	automobile	liability	insurance	greatly	affects	an	
insurer’s ability to exclude types of coverage in an automobile liability insurance 
policy. For example, policies often include a household exclusion, excluding injuries 
to persons residing in the same household as the named insured from coverage. 
In Bishop v. Allstate Ins. Co., 623 S.W.2d 865 (Ky. 1981), the Kentucky Supreme 
Court held such a household exclusion was unenforceable because its application 
would interfere with the liability policy providing the minimum limits required by 
KRS	304.39-110(l).	Essentially,	the	Kentucky	Supreme	Court	held	that	“family	
or household exclusionary clauses in insurance contracts that dilute or eliminate 
the	minimum	requirements	of	basic	reparations	benefits	or	tort	liability	coverage	
are void and unenforceable.” Bishop, 623 S.W.2d at 866. However, in 1990 the 
General Assembly enacted KRS 304.39-045, which permits an insurer and insured 
to agree, in writing, that any member of the insured’s household, not a spouse or 
dependent, who operates the vehicle is excluded from the liability coverage the 
insurance policy provides. Nevertheless, cases decided after the enactment of KRS 
304.39-045 continue to rely upon Bishop, and in Lewis v. West Am. Ins. Co., the 
Kentucky	Supreme	Court	took	the	“next	logical	step	from	Bishop” and held that 
the	“MVRA	precludes	the	application	of	a	family	or	household	exclusion	provi-
sion to the extent it attempts to eliminate any coverage in an automobile liability 
insurance policy, including amounts in excess of the statutory minimums.” Lewis 
v. West Am. Ins. Co., 927 S.W.2d 829, 835-36 (Ky. 1996). Essentially, Lewis voids 
any household exclusion clause in the automobile insurance context. In 2004, the 
Kentucky Supreme Court again considered household exclusion clauses and voided 
such clauses even for umbrella policies. State Farm Mut. Auto Ins. Co. v. Marley, 
151 S.W.3d 33 (Ky. 2004).

Although the policy arguments successfully advanced in Bishop and Lewis 
are not always applicable, there are other exclusions that are similarly unenforce-
able. For example, a named driver exclusion (excluding coverage in the event the 
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vehicle	is	being	driven	by	specifically	identified	persons)	is	void	if	it	interferes	
with the policy providing the minimum liability limits. See Beacon Ins. Co. v. 
State Farm Mut. Ins. Co., 795 S.W.2d 62 (Ky. 1990). In fact, even intentional act 
exclusions cannot be enforced if to do so would interfere with the policy providing 
the statutorily required limits. See Mosley v. West Am. Ins. Co., 743 S.W.2d 854 
(Ky. Ct. App. 1987).

[1.15] Stacking of Automobile Liability Coverages

Occasionally,	insurance	policies	or	coverage	can	be	“stacked,”	meaning	
that more than one policy or coverage may apply so as to increase the available 
limits. However, in Butler v. Robinette, 614 S.W.2d 944 (Ky. 1981), the Kentucky 
Supreme Court held that a policy provision which prevented the stacking of au-
tomobile liability coverages was enforceable. The court distinguished the cases 
allowing the stacking of uninsured motorist coverages on the basis that the uninsured 
motorist statute requires minimum uninsured motorist coverage for each policy, 
while the Motor Vehicle Reparations Act requires minimum liability coverage for 
each insured and each vehicle. See id. at 947.

[1.16] Dividing a Single Policy’s Limits Among Several Claimants

Insurers often are faced with situations where more than one claimant is 
seeking recovery from the same policy of automobile liability insurance. Where 
there are multiple claimants in a single action and the insurance is inadequate to 
satisfy all claims, the proceeds should be distributed to the claimants on a pro rata 
basis. Underwriters for Lloyds of London v. Jones, 261 S.W.2d 686 (Ky. 1953). 
However, if some of the claimants do not join in the same action, they run the risk 
of having the limits exhausted in resolving the claims of the persons who have 
joined in the action. See Wren v. Ohio Cas. Ins. Co., 535 S.W.2d 849 (Ky. 1976).

[1.17] Per Occurrence Limit

Depending on the language in the insurance policy, there could be an issue 
of	whether	multiple	claims	arise	from	the	same	“occurrence,”	which	would	limit	the	
available coverage to the policy’s per occurrence limit. Some courts have adopted a 
“cause”	approach,	under	which	the	court	resolves	the	issue	by	considering	whether	
the	claims	arose	from	a	single	cause,	while	others	have	adopted	an	“effect”	approach,	
under	which	each	different	effect	arising	from	a	single	incident	constitutes	a	different	
“occurrence.”	In	Continental Ins. Cos. v. Hancock, 507 S.W.2d 146 (Ky. 1973), the 
Kentucky Supreme Court found that injuries received in a series of separate, but 
related,	fights,	arose	from	a	single	occurrence	where	the	policy	required	the	insurer	
to	“pay	all	sums	which	[the	insured]	should	become	legally	obligated	to	pay	by	
reason of an accident resulting in bodily injury.” However, in 2000, the Kentucky 
Supreme Court reached the opposite conclusion in a similar case. Kentucky Cent. 
Ins. Co. v. Schneider, 15 S.W.3d 373 (Ky. 2000). Distinguishing Hancock based 
on the language in the policy, the Kentucky Supreme Court determined that the 
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insurance	policy,	which	provided	the	insurer	was	required	to	pay	“damages	which	
an ‘insured’ is legally entitled to recover…because of ‘bodily injury’…caused 
by an accident,” permitted only recovery of damages that arose from the bodily 
injuries sustained during that accident, precluding punitive and potentially other 
incidental damages. Schneider, 15 S.W.3d at 376. Therefore, an attempt to classify 
Kentucky	law	as	either	adopting	the	“cause”	theory	or	“effect”	approach,	proves	
difficult.	See 64 ALR 4th 668 (1988) citing Hancock, supra.

[1.18] Per Person Limit

A per person limit applies to all claims relating to a single person’s inju-
ries, even though those injuries may give people other than the injured party some 
type	of	claim.	Kentucky	courts	have	adopted	the	view	that	“under	policies	fixing	a	
maximum recovery for ‘bodily’ injury to one person… the limitation is applicable 
to	all	claims	of	damage	flowing	from	such	bodily	injury,	and	that	therefore	it	is	
immaterial that some part of the damages may be claimed by a person other than 
the	one	suffering	the	bodily	injuries.	In	other	words,	all	damage	claims,	direct	and	
consequential, resulting from injury to one person, are subject to the limitation.” 
Moore v. State Farm Mut. Ins. Co., 710 S.W.2d 225 (Ky. 1986) citing 13 ALR 3d 
1228, 1234. For example, the per person limit applies to both a minor’s claim for 
pain	and	suffering	and	the	minor’s	parents’	claim	for	medical	expenses.	Common-
wealth Fire & Cas. Ins. Co. v. Manis, 549 S.W.2d 303 (Ky. Ct. App. 1977). Similarly, 
the per person limit applies to both an injured party’s claims and the claim for loss 
of consortium by the injured party’s spouse or the injured party’s parents. Moore, 
710 S.W.2d 225; Daley v. Reed, 87 S.W.3d 247 (Ky. 2002).

[1.19] Cancellation of Liability Coverage

Due to Kentucky’s mandatory liability insurance law, statutes have been 
enacted to regulate the cancellation of automobile liability insurance policies. KRS 
304.20-040 governs the cancellation of automobile liability insurance policies. If 
the	policy	or	coverage	has	been	in	effect	for	sixty	(60)	days	or	more,	the	reasons	
for	which	an	insurer	can	cancel	a	policy	are	limited	and	include:		nonpayment	of	
premium, driver’s license or motor vehicle registration of the named insured or of 
any other operation who either resides in the same household or customarily operates 
an automobile insured under the policy has been under suspension or revocation 
during the policy period, discovery of fraud or material misrepresentation made by 
or with the knowledge of the named insured in obtaining or continuing the policy 
or in presenting a claim under the policy, discovery of willful acts or omissions on 
the part of the named insured that increase any hazard insured against, or a deter-
mination by the commissioner that the continuation of the policy would place the 
insurer in violation of a statute or administrative regulation. KRS 304.20-040(2)
(a).	Furthermore,	for	the	cancellation	to	be	effective,	certain	requirements	must	be	
met. A notice of cancellation must be mailed at least twenty (20) days prior to the 
effective	date	of	cancellation	and	that	notice	must	state	the	reason	for	cancellation.	
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KRS 304.20-040(3) & (12). Additionally, the notice must include a proper designa-
tion of the vehicle to which the cancellation applies; a notice of cancellation which 
does not properly designate the vehicle is inadequate as a matter of law. Kentucky 
Farm Bureau Ins. Co. v. Gearhart, 853 S.W.2d 907 (Ky. Ct. App. 1993). However, 
the Kentucky Court of Appeals has since distinguished Gearhart and held that 
failure	to	specifically	designate	which	vehicle	is	being	cancelled	is	not	“inadequate	
as	a	matter	of	law”	in	a	situation	where	there	is	“but	one	policy	and	one	vehicle,”	
and	thus,	“the	insured	could	not	be	confused	as	to	what	policy	is	being	cancelled.”	
Fogle v. Generali-U.S., 2006 WL 3040781 (Ky. Ct. App. Oct. 27, 2006).

Alternatively, an insured’s cancellation of an automobile liability insurance 
policy	is	significantly	less	regulated.	Insureds	have	the	right	to	cancel	their	policy	
according to the terms of the insurance contract. However, for the cancellation to 
be	effective,	the	insured	must	state	a	cancellation	date	and	the	cancellation	must	be	
unambiguous. See Goodin v. General Acc. Fire & Life Assur. Corp., 450 S.W.2d 
252 (Ky. 1970).

[1.20] Actions for Extra Contractual Damages from Liability Insurer

Kentucky recognizes three types of extra contractual causes of action 
against	insurers:

(1) the tort of bad faith, Curry v. Fireman’s Fund Ins. Co., 784 
S.W.2d 176 (Ky. 1989);

(2) violation of the Unfair Claims Settlement Practices Act, 
State Farm Mut. Auto. Ins. Co. v. Reeder, 763 S.W.2d 116 
(Ky. 1988); and

(3) violation of the Consumer Protection Act, Stevens v. Mo-
torists Mut. Ins. Co., 759 S.W.2d 819 (Ky. 1988).

Kentucky law permits an insured to bring a tort claim against their carrier 
for bad faith. Curry v. Fireman’s Fund Ins. Co., supra. To make out a claim of bad 
faith	against	an	insurer,	the	insured	must	prove	three	elements:		“(1)	the	insurer	
must be obligated to pay the claim under the terms of the policy, (2) the insurer 
must lack a reasonable basis in law or fact for denying the claim, and (3) it must 
be shown that the insurer either knew there was no reasonable basis for denying 
the claim or acted with reckless disregard for whether such a basis existed.” Id. 
The	“insurer’s	refusal	to	pay	on	a	claim,	alone,”	is	not	sufficient	to	give	rise	to	
a claim for bad faith. Id. Furthermore, the bad faith tort recognized in Curry is 
limited	to	first	party	claims,	unless	the	first-party	insured	has	assigned	his	rights	
to a third-party claimant. Manchester Ins. & Indemnity Co. v. Grundy, 531 S.W.2d 
493 (Ky. Ct. App. 1976).

Additionally, Kentucky courts have established that purchasers of insur-
ance	have	a	cause	of	action	under	the	Consumer	Protection	Act,	codified	as	KRS	
367.220.	The	Kentucky	Supreme	Court	has	held	that	“the	purchase	of	an	insur-
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ance policy is a purchase of a ‘service’ intended to be covered by the Consumer 
Protection Act.” Stevens v. Motorists Mut. Ins. Co., 759 S.W.2d 819 (Ky. 1988). 
However, such a claim exists only when the violation of the Consumer Protection 
Act	relates	to	the	actual	purchase	of	the	insurance	policy,	and	not	regarding	“the	
manner in which the insurance company went about settling the claim after the 
car accident.” Adams v. Westfield Ins. Co., 2005 WL 3006992, *4 (W.D. Ky. Nov. 
8, 2005). Furthermore, similar to a bad faith claim, Kentucky courts do not permit 
third-party claims under the Consumer Protection Act against automobile insurance 
companies	and	have	held	that	the	“Consumer	Protection	Act	has	no	application	to	
third-party claims.” Motorists Mut. Ins. Co. v. Glass, 996 S.W.2d 437 (Ky. 1997).

Turning then to the Unfair Claims Settlement Practices Act, it has been 
recognized	to	cover	both	first-	and	third-party	claims	against	insurers.	The	Ken-
tucky Supreme Court addressed this law in the seminal case of Wittmer v. Jones, 
864 S.W.2d 885 (Ky. 1993).

The court in Wittmer	recognized	several	rules:

(1)	 There	is	no	such	thing	as	a	“technical	violation”	of	the	Un-
fair Claims Settlement Practices Act.

(2)  However, before a cause of action for violation of the Un-
fair Claims Settlement Practices Act exists, there must be 
evidence	 sufficient	 to	warrant	 the	 imposition	 of	 punitive	
damages against the insurer.

(3) If there is such evidence, it is within the jury’s discretion to 
award punitive damages.

(4)	 If	there	is	not	sufficient	proof	that	the	insurer	was	involved	
in	 intentional	 misconduct	 sufficient	 to	 warrant	 punitive	
damages, the insurer is entitled to a directed verdict on a 
claim of statutory bad faith.

(5)	 It	is	not	bad	faith	to	make	an	offer	based	on	cost	of	repair	if	
the claimant fails to establish that the fair market value of 
the car is diminished because it has been in a wreck (even 
if it has been repaired perfectly).

(6) When a claim for compensatory damages is joined with 
a bad faith claim, the underlying negligence claim should 
first	 be	 adjudicated.	 Only	 then	 should	 the	 direct	 action	
against the insurer be presented.
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[2.1] No-Fault Insurance

The Kentucky Motor Vehicle Reparations Act (the “MVRA”), occasionally 
referred to as the No-Fault Act, was enacted by the General Assembly in 1974 and 
is applicable to almost all motor vehicle accidents that occur in Kentucky. While the 
MVRA profoundly changed the law of automobile insurance in Kentucky, the act 
only	applies	to	specified	economic	losses,	and	notably,	does	not	concern	property	
damage. The MVRA is comprised of two main components: (1) basic reparation 
benefits	a/k/a	personal	injury	protection	(“PIP”)	coverage;	and	(2)	tort	limitations	
which govern an individual’s right to sue and be sued. Although the MVRA is based 
on the Uniform Motor Vehicle Accident Reparations Act, it is unique because the 
General	Assembly	made	several	modifications	to	the	Uniform	Act	so	that	the	MVRA	
would conform to Kentucky constitutional law and accommodate important policy 
considerations. Bailey v. Reeves, 662 S.W.2d 832 (Ky. 1984).

[2.2] Outline of the Motor Vehicle Reparations Act

The Kentucky Supreme Court outlined the MVRA in Fann v. McGuffey, 
534 S.W.2d 770 (Ky. 1975). As explained in Fann, every owner of an automobile 
registered in Kentucky or operated in Kentucky (except for governmental agen-
cies) must carry insurance which provides a certain level of liability insurance 
and	no-fault	“basic	reparation	benefits”	coverage.	KRS	304.39-080;	304.39-090;	
304.39-110. Likewise, every insurer licensed in the state of Kentucky is required 
to	include	basic	reparation	benefits	(PIP	benefits),	whenever	the	vehicle	is	in	Ken-
tucky. Dairyland Ins. Co. v. Assigned Claims Plan, 666 S.W.2d 746 (Ky. 1984).

Essentially,	the	general	rule	of	the	MVRA	is	that	every	person	suffering	
economic loss from a bodily injury arising out of the maintenance or use of a motor 
vehicle	is	entitled	to	PIP	benefits,	unless	the	injured	party	has	exercised	the	option	
to	reject	said	benefits.	KRS	304.39-030.	These	benefits	are	available	to	the	injured	
party	regardless	of	who	was	at	fault	in	causing	the	injuries.	PIP	benefits	usually	
include compensation for medical expenses and lost wages, but do not include 
payment	for	pain	and	suffering,	property	damage,	or	other	non-economic	damages.	
American Premier Ins. Co. v. McBride, 159 S.W.3d 342 (Ky. Ct. App. 2004) citing 
KRS	304.39-020(5).	However,	the	maximum	amount	of	benefits	payable	to	any	
one	person,	as	a	result	of	one	accident,	is	$10,000.00	unless	additional	benefits	
have been purchased. KRS 304.39-020(2).

A reparation obligor typically has the right to recover the amount of its 
payments from the reparation obligor of a liable secured person. However, there are 
express restrictions on how that can be done. In exchange for every person injured 
in	a	motor	vehicle	accident	being	entitled	to	these	benefits,	the	injured	party	gives	
up the right to sue the tortfeasor for his or her injuries unless the injured party has 
rejected the limitation on his or her available tort rights or the injured party satis-
fies	one	of	the	thresholds	set	forth	in	the	statute.	KRS	304.39-060.	If	the	injured	
party	satisfies	one	of	the	thresholds,	the	injured	party	may	sue	for	damages	for	
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both economic and non-economic loss. However, in any such action, the injured 
party	cannot	recover	any	damages	for	which	basic	reparation	benefits	have	been	
paid or are payable.

Essential to a thorough understanding of Kentucky’s no-fault insurance 
regime is a working knowledge of the key terms used throughout the MVRA. KRS 
304.39-020(2)	defines	“basic	reparation	benefits”	(PIP	benefits)	as	“benefits	provid-
ing	reimbursement	for	net	loss	suffered	through	injury	arising	out	of	the	operation,	
maintenance, or use of a motor vehicle, subject, where applicable to the limits, 
deductibles,	exclusions,	disqualifications,	and	other	conditions	provided	 in	 this	
subtitle.”	In	addition,	KRS	304.39-020’s	definition	of	“basic	reparation	insureds”	
includes	persons	identified	by	name	as	an	insured;	persons	residing	in	that	person’s	
household who are married or related to that person, if they are not themselves an 
insured	in	any	other	policy;	and	any	minor	in	the	custody	of	a	named	insured	or	in	
the custody of a relative residing in the same household with the named insured.

[2.3] Constitutionality

Shortly	after	the	MVRA	went	into	effect,	its	constitutionality	was	chal-
lenged. In Fann v. McGuffey, 534 S.W.2d 770 (Ky. 1975), the Kentucky Supreme 
Court considered the argument that the MVRA was unconstitutional because it 
destroyed an injured party’s right to sue in certain situations. However, the Su-
preme Court determined that the MVRA was constitutional. Since Fann, other 
constitutional challenges to the MVRA have been rejected. See, e.g., Fireman’s 
Fund Ins. Co. v. Bennett, 635 S.W.2d 482 (Ky. Ct. App. 1981), aff’d sub nom., 
Fireman’s Fund Ins. Co. v. Government Employees Ins. Co., 635 S.W.2d 475 (Ky. 
1982) overruled on other grounds by Perkins v. Northeastern Log Homes, 808 
S.W.2d	809	(Ky.	1991);	Lawrence v. Risen,	598	S.W.2d	474	(Ky.	Ct.	App.	1980);	
Stinnett v. Mulquin,	579	S.W.2d	374	(Ky.	Ct.	App.	1978);	Probus v. Sirles, 569 
S.W.2d 707 (Ky. Ct. App. 1978).

[2.4] Interpretation and Application

In Bailey v. Reeves, 662 S.W.2d 832 (Ky. 1984), the Kentucky Supreme 
Court declared its intention to give the words of the MVRA their literal meaning 
without	limitation	or	amplification,	unless	such	would	lead	to	an	absurd	or	wholly	
unreasonable conclusion. In Fann, supra, the Kentucky Supreme Court indicated 
that one of the purposes of the Act was to “eliminate the main brunt of small per-
sonal injury claims.” Fann, 534 S.W.2d at 773. While that statement is consistent 
with the stated purposes of the MVRA, the Kentucky Supreme Court also rejected 
the notion that only “serious” injuries are not barred by the sections abolishing tort 
liability. See Smith v. Higgins, 819 S.W.2d 710, 712 (Ky. 1991).

Additionally, the MVRA has broad application. The MVRA preempts 
general	insurance	law	if	the	insurance	claim	arises	from	physical	injury	inflicted	
by a motor vehicle accident. Foster v. Kentucky Farm Bureau Mut. Ins. Co., 189 



2-7

No-Fault Insurance

S.W.3d 553 (Ky. 2006). Furthermore, in Lyle v. Swanks & Madison Standard 
Serv. Station, 577 S.W.2d 427 (Ky. Ct. App. 1979), the Court of Appeals held that 
the MVRA applies to accidents which occur on private highways, in addition to 
public highways.

[2.5] Mandatory Nature

Except for state and federal governments and subdivisions thereof, every 
owner of a motor vehicle registered in Kentucky or operating in Kentucky shall 
continuously provide security (in the form of insurance or by qualifying as a 
self-insurer)	for	the	payment	of	basic	reparation	benefits.	KRS	304.39-080(5).	To	
meet this mandatory requirement, an insurance company must provide separate 
bodily	injury	liability	coverage	and	basic	reparation	benefits	coverage.	Ammons v. 
Winklepleck, 570 S.W.2d 287 (Ky. Ct. App. 1978).

Any	effort	to	limit	or	interfere	with	a	vehicle	having	the	mandatory	basic	
reparation	benefits	coverage	is	void.	For	instance,	a	household	exclusion	clause	
which would dilute or eliminate the requirements of KRS 304.39-080(5) regarding 
basic	reparation	benefits	is	void	and	unenforceable. See Bishop v. Allstate Ins. Co., 
623 S.W.2d 865, 866 (Ky. 1981). Although the court in Bishop actually dealt with 
a household exclusion being applied to liability coverage, the court indicated that 
a household exclusion could not be applied to interfere with a policy providing the 
required	basic	reparation	benefits.

However,	there	can	be	limits	on	basic	reparation	benefits	coverage.	For	
example, in Brown v. Atlantic Cas. Co., 875 S.W.2d 103 (Ky. Ct. App. 1994), 
the Kentucky Court of Appeals considered an exclusion which excluded basic 
reparation	benefits	coverage	to	bodily	injury	sustained	by	a	relative	of	the	named	
insured while occupying a motor vehicle owned by such relative, if the motor ve-
hicle	owned	by	the	relative	does	not	have	basic	reparation	benefits	coverage.	The	
Court of Appeals determined that the exclusion was consistent with the MVRA’s 
policy	of	requiring	every	owner	of	a	motor	vehicle	to	have	basic	reparation	benefits	
coverage. Thus, a person owning a motor vehicle in violation of the requirement 
of	possessing	basic	reparation	benefits	coverage	can	be	denied	basic	reparation	
benefits	from	another	source.

Likewise, the same is true for a person who drives a vehicle without the 
owner’s permission. Although that person may be covered under a liability policy 
and	basic	reparation	benefits	coverage	is	mandatory,	 there	is	no	requirement	to	
provide	basic	reparation	benefits	coverage	when	a	person	drives	a	vehicle	without	
the vehicle’s owner’s permission. Preferred Risk Mut. Ins. Co. v. Kentucky Farm 
Bureau Mut. Ins. Co., 872 S.W.2d 469, 470-71 (Ky. 1994).

[2.6] Mandatory Amounts

The	maximum	amount	of	basic	reparation	benefits	payable	to	one	person	
for injuries from one accident is $10,000. KRS 304.39-020(2). Every owner of a 
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motor vehicle registered or operated in Kentucky (with the exception of certain 
governmental	entities)	must	have	basic	reparation	benefits	coverage	with	respect	
to that vehicle. KRS 304.39-080(5).

[2.7]	 Optional	Additional	Benefits

If an insured requests, s/he can purchase and obtain additional reparation 
benefits.	Thus,	every	basic	reparation	benefits	obligor	is	required	to	make	avail-
able	to	an	insured	additional	basic	reparation	benefits	in	units	of	$10,000	up	to	the	
lesser of $40,000 or the amount of the insured’s liability coverage in excess of the 
minimum liability coverage required. KRS 304.39-140(l). However, purchasing 
optional	additional	benefits	does	not	authorize	“double	recovery	for	any	item	of	
damages under the no-fault law.” See Saxe v. State Farm Mut. Auto. Ins. Co., 955 
S.W.2d 188 (Ky. Ct. App. 1997). Therefore, the added reparation obligor shall 
be subrogated to the injured person’s right of recovery against any responsible 
third-party,	as	it	would	be	for	PIP	benefits	recovery.

[2.8]	 Stacking	of	Reparation	Benefits

Basic	 reparation	 benefits	 coverages	 cannot	 be	 stacked.	KRS	304.39-
050(3).	Therefore,	“unless	additional	benefits	have	been	purchased”	under	KRS	
304.39-140,	“the	maximum	amount”	of	basic	reparations/PIP	benefits	“payable	to	
any one person as a result of any one accident is $10,000…regardless of the number 
of	different	providers	of	security	which	might	be	obligated	to	pay	such	benefits.”	
Capital Enterprise Ins. Co. v. Kentucky Farm Bureau Mut. Ins. Co., 804 S.W.2d 
377	(Ky.	Ct.	App.	1991).	Nevertheless,	additional	reparation	benefits	coverages	can	
be stacked. In fact, a policy provision prohibiting the stacking of added reparation 
benefits	coverages	is	void	as	against	public	policy.	State Farm Mut. Auto. Ins. Co. 
v. Mattox, 862 S.W.2d 325 (Ky. 1993).

[2.9]	 Definition	of	Basic	Reparation	Benefits

Kentucky	law	defines	“basic	reparation	benefits”	as	“benefits	providing	
reimbursement	for	net	loss	suffered	through	injury	arising	out	of	the	operation,	
maintenance, or use of a motor vehicle, subject, where applicable, to the limits, 
deductibles,	 exclusions,	 disqualifications	 and	other	 conditions	provided	 in	 this	
subtitle.”	KRS	304.39-020(1).	The	statute	specifically	states	that	basic	reparation	
benefits	consist	of	one	or	more	of	the	limits	defined	as	“loss.”	See id.

“Loss” means “accrued economic loss consisting only of medical expense, 
work loss, replacement service loss, and, if injury causes death, survivor’s economic 
loss and survivor’s replacement services loss.” KRS 304.39-020(5). Non-economic 
detriment,	such	as	pain	and	suffering,	is	not	“loss”	for	which	an	injured	party	is	
entitled	to	basic	reparation	benefits.	Id. Similarly, property damage is not a “loss” 
which	entitles	an	insured	to	basic	reparation	benefits.	See Fann v. McGuffey, 534 
S.W.2d 770, 772 n.7 (Ky. 1975).
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[2.10] Medical Expenses

The	MVRA	defines	“medical	expense”	as	“reasonable	charges	incurred	
for reasonably needed products, services, and accommodations, including those for 
medical care, physical rehabilitation, rehabilitative occupational training, licensed 
ambulance services, and other remedial treatment and care.” KRS 304.39-020(5)(a). 
As	that	definition	implies,	the	medical	expenses	must	be	both	reasonable	and	rea-
sonably	needed	to	be	recoverable	from	the	appropriate	basic	reparation	benefits	
obligor. Bolin v. Grider, 580 S.W.2d 490 (Ky. 1979).

The MVRA establishes a statutory presumption that any medical bill 
submitted is reasonable. See KRS 304.39-020(5)(a). Accordingly, an injured 
party	does	not	need	to	show	the	reasonableness	of	a	medical	expense;	evidence	
of	the	medical	bill	alone	can	be	sufficient.	Daugherty v. Daugherty, 609 S.W.2d 
127 (Ky. 1980). Instead, once a medical expense is introduced, if the obligor from 
which	the	basic	reparation	benefits	are	sought	elects	to	contest	the	expense,	it	must	
produce	affirmative	impeaching	proof	to	avoid	a	directed	verdict.	Bolin v. Grider, 
580 S.W.2d 490 (Ky. 1979). However, there is no such presumption with regard to 
whether medical expenses are “reasonably needed,” meaning that the insured must 
establish that the medical expenses for which recovery is sought were reasonably 
necessary. See Smith v. Meyer, 660 S.W.2d 9 (Ky. Ct. App. 1983).

In	addition,	 recoverable	“medical	expenses”	 includes	a	benefit	 for	ex-
penses “in any way related to funeral, cremation and burial” within the meaning 
of the MVRA, to the extent it does not exceed $1,000. See KRS 304.39-020(5)(a).

[2.11] Work Loss

Work loss is the “loss of income from work” and “expenses incurred in 
obtaining services in lieu of those the insured would have performed for income, 
reduced by any income” received by the insured from substitute work. KRS 
304.39-020(5)(b).	The	work	loss	recoverable	as	basic	reparation	benefits	is	lim-
ited	to	the	actual	loss	of	earnings	suffered	by	an	injured	employed	person;	thus,	
the	injured	party’s	estate	has	no	claim	for	basic	reparation	benefits	for	projected	
earnings lost because of the injured party’s death. See Gregory v. Allstate Ins. Co., 
618 S.W.2d 582 (Ky. Ct. App. 1981). However, there is no requirement that the 
injured	person	seeking	benefits	was	employed	at	the	time	they	sustained	the	injury	
to be covered under the MVRA. In fact, “an individual who is unemployed at the 
time	of	an	automobile	accident	may	collect	work	loss	benefits	from	a	job	that	she	is	
later	offered,	but	cannot	fulfill,	because	of	a	physician’s	advice.”	Foster v. Kentucky 
Farm Bureau Mut. Ins. Co., 189 S.W.3d 553, 557 (Ky. 2006).

[2.12] Replacement Services Loss

Replacement	services	loss	is	defined	as	“expenses	reasonably	incurred	in	
obtaining ordinary and necessary services in lieu of those the injured person would 
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have	performed”	for	his	or	her	own	benefit	if	he	or	she	had	not	been	injured.	KRS	
304.39-020(5)(c). The classic example of the type of loss covered by this element 
is the expense of additional household help for housecleaning tasks the insured 
cannot perform. See Schulz v. Chadwell, 558 S.W.2d 183 (Ky. Ct. App. 1977).

[2.13] Survivor’s Economic Loss

Basic	reparation	benefits	are	payable	in	the	event	that	the	person	injured	
in	the	automobile	accident	dies.	The	MVRA	defines	a	“survivor”	as	one	entitled	to	
receive	benefits	by	reason	of	the	death	of	another	pursuant	to	Kentucky’s	descent	
and distribution statute. KRS 304.39-020(14). In addition, “survivor’s economic 
loss”	is	defined	as	“loss	after	decedent’s	death	of	contributions	of	things	of	eco-
nomic value to his survivors, not including services they would have received from 
the	decedent	if	he	had	not	suffered	the	fatal	injury,	less	expenses	of	the	survivors	
avoided by reason of the decedent’s death.” KRS 304.39-020(5)(d). Therefore, if a 
survivor	suffers	real	economic	loss	because	of	the	death	of	the	insured,	that	survivor	
is	entitled	to	recover	basic	reparation	benefits	for	this	loss.	However,	the	loss	must	
be	to	the	survivor	and	the	survivor	only;	the	settlement	does	not	include	damages	to	
a corporation of which the survivor is the sole shareholder. Holsclaw v. Kenilworth 
Ins. Co.,	644	S.W.2d	353	(Ky.	Ct.	App.	1982).	Similarly,	based	on	the	definition	
of “survivor” contained in KRS 304.39-020(14), the decedent’s administrator is 
not	automatically	a	survivor	entitled	to	benefits.	Gregory v. Allstate Ins. Co., 618 
S.W.2d 582 (Ky. Ct. App. 1981).

[2.14] Survivor’s Replacement Services Loss

Survivor’s replacement services loss is equivalent to the replacement 
services	 loss	benefit	which	 is	payable	 in	situations	where	 the	person	 is	 injured	
but	survives	the	automobile	accident.	KRS	304.39-020(5)(e)	defines	“survivor’s	
replacement services loss” as expenses reasonably incurred by a survivor after a 
decedent’s death in obtaining ordinary and necessary services in lieu of those the 
decedent	would	have	performed	for	the	benefit	of	the	survivor	if	the	decedent	had	
not	suffered	the	fatal	injury,	less	expenses	avoided	by	reason	of	the	decedent’s	death	
and not subtracted in calculating survivor’s economic loss. KRS 304.39-020(5)(e). 
This item of loss includes loss of services which it is reasonably probable would 
have been rendered in the future. Couty v. Kentucky Farm Bureau Mut. Ins. Co., 
608	S.W.2d	370	(Ky.	1980);	Kentucky Farm Bureau Mut. Ins. Co. v. McQueen, 700 
S.W.2d 73 (Ky. Ct. App. 1985). Of course, like any element of claimed damages, 
if there is no evidence supporting the claim for loss under this section, there can 
be no recovery. See France v. Kentucky Farm Bureau Mut. Ins. Co., 605 S.W.2d 
773 (Ky. Ct. App. 1980).



2-11

No-Fault Insurance

[2.15]	 Persons	Entitled	to	Basic	Reparation	Benefits

[2.16] Accidents Within Kentucky

Every	person	suffering	“loss,”	as	that	term	is	defined	in	the	MVRA,	from	
injury arising out of the maintenance or use of a motor vehicle within Kentucky, 
is	entitled	to	basic	reparation	benefits,	unless	that	person	has	rejected	the	appli-
cation of the no-fault statute. KRS 304.39-030(l). The MVRA broadly applies to 
all automobile accidents in Kentucky, including those involving foreign drivers. 
Even	a	non-resident	with	no	basic	reparation	benefits	coverage,	struck	in	Kentucky	
by	someone	who	likewise	has	no	basic	reparation	benefits	coverage,	is	entitled	to	
basic	reparation	benefits	through	the	assigned	claims	plan,	provided	they	have	the	
necessary	“security,”	as	that	term	is	defined	in	KRS	304.39-020(17).	See Schmidt 
v. Leppert, 214 S.W.3d 309 (Ky. 2007).

However,	basic	reparation	benefits	are	not	available	in	every	situation.	
Principally, if the person has rejected the limitation upon their tort rights as pro-
vided	in	KRS	304.39-060(4),	they	will	not	benefit	from	basic	reparation	benefits,	
unless	they	have	bought	back	their	basic	reparations/PIP	benefits	for	an	additional	
premium in accordance with KRS 304.39-140(5). In addition, since recovery is 
limited to every “person,” the estate of a deceased motorist is not entitled to no-
fault	benefits.	United States Fidelity & Guar. Co. v. McEnroe, 610 S.W.2d 593 (Ky. 
1980);	Gregory v. Allstate Ins. Co., 618 S.W.2d 582 (Ky. Ct. App. 1981).

[2.17] Accidents Outside Kentucky

Basic	reparation	benefits	are	also	available	when	the	policy	is	issued	in	
Kentucky but the accident occurs outside Kentucky, but within the United States, 
its territories and possessions, or Canada. However, to have the right to basic 
reparation	benefits,	the	person	must	be	either	an	insured	under	a	policy	providing	
for	basic	reparation	benefits,	or	a	driver	or	occupant	of	a	vehicle	for	which	basic	
reparation	benefits	have	been	obtained.	If	the	claim	for	basic	reparation	benefits	is	
based solely on the person’s driving of or occupancy of a secured vehicle, additional 
requirements	must	be	satisfied:		(1)	the	vehicle	must	not	have	been	regularly	used	
in the course of the business of transporting persons or property and must not be 
one	of	five	or	more	vehicles	under	common	ownership;	and	(2)	the	vehicle	must	not	
be owned by an obligated government other than the Commonwealth of Kentucky 
and its subdivisions. KRS 304.39-030(2).

[2.18]	 Persons	Disqualified	from	Coverage

[2.19] Converters

Two categories of persons are statutorily barred from receiving basic 
reparation	benefits.	First,	a	person	who	converts	a	motor	vehicle	is	disqualified	
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from	receiving	basic	or	added	reparation	benefits	from	any	source	other	than	an	
insurance contract under which the converter is a basic or added reparation insured. 
KRS	304.39-190.	This	disqualification	extends	 to	 the	converter’s	survivors.	Id. 
Consistent	with	that	statute,	there	is	no	requirement	that	basic	reparation	benefits	
coverage be available if the vehicle has been converted. Preferred Risk Mut. Ins. 
Co. v. Kentucky Farm Bureau Mut. Ins. Co., 872 S.W.2d 469 (Ky. 1994). However, 
conversion of an automobile by the driver does not discharge the insurer’s obligation 
to	pay	basic	reparation	benefits	to	passengers	in	the	automobile,	unless	there	is	
evidence	that	the	passengers	had	knowledge	that	the	borrower	was	unauthorized.	
Stuart v. Capital Enterprise Ins. Co., 743 S.W.2d 856 (Ky. Ct. App. 1987).

To be a “converter” within the meaning of the MVRA, the person must 
have	acted	in	bad	faith;	thus,	a	person	is	not	a	converter	if	the	person	“uses	the	
motor vehicle in the good faith belief that he or she is legally entitled to do so.” 
KRS 304.39-190. For example, a passenger injured while riding with the named 
insured’s employee, who believed that the driver had the right to use the vehicle 
in	question	at	any	time,	was	entitled	to	basic	reparation	benefits.	See Covington 
Mut. Ins. Co. v. Hurst, 656 S.W.2d 742 (Ky. Ct. App. 1983).

[2.20] Persons Intentionally Causing Injury

The	MVRA	also	disqualifies	a	“person	intentionally	causing	or	attempting	
to cause injury to himself or another person” from receiving basic or added repara-
tion	benefits.	KRS	304.39-200.	A	person	does	not	intentionally	cause	or	attempt	to	
cause injury “merely because his or her act or failure to act is intentional or done 
with	the	realization	that	it	creates	a	grave	risk	of	causing	an	injury	or	if	the	act	or	
omission causing the injury is for the purpose of averting bodily harm to himself 
or another person.” Id. Instead, a person intentionally causes or attempts to cause 
injury when he or she “acts or fails to act for the purpose of causing an injury.” Id.

[2.21] Motorcycles, Mopeds, and Electric Scooters

“Motor	vehicle”	 is	defined	expansively	 in	 the	MVRA	as	“any	vehicle	
which transports persons or property upon the public highways of the Common-
wealth…”	KRS	304.39-020(7).	Thus,	the	MVRA’s	definition	of	“motor	vehicle”	
is broad enough to include automobiles beyond the traditional car, including mo-
torcycles. See	KRS	304.39-020(7).	However,	the	definition	specifically	excludes	
certain forms of motor vehicles from MVRA coverage, including

road rollers, road graders, farm tractors, vehicles on which 
power shovels are mounted, such other construction equipment 
customarily used only on the site of construction which is not 
practical for the transportation of persons or property upon the 
highways, such vehicles as travel exclusively upon rails, and 
such vehicles as are propelled by electrical power obtained from 
overhead wires while being operated within any municipality or 
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where	said	vehicles	do	not	travel	more	than	five	(5)	miles	beyond	
the said limits of any municipality.

KRS 304.39-020(7).

Therefore, the MVRA “applies to motorcycles…in the same manner and 
to the same extent as it applies to all motor vehicles, except where the Act spec-
ifies	otherwise.”	Troxell v. Trammell, 730 S.W.2d 525 (Ky. 1987). Applying the 
MVRA, the Troxell court held that a person injured while operating a motorcycle 
was subject to the two-year statute of limitations contained in KRS 304.39-230. 
Likewise, in Miller v. Barr, 737 S.W.2d 182 (Ky. Ct. App. 1987), the Kentucky 
Court of Appeals held that the abolition of tort liability contained in the MVRA 
applied to persons injured while operating a motorcycle.

The	one	area	where	 the	MVRA	“specifically	provides	otherwise”	and	
does	not	apply	to	motorcycles	is	in	the	entitlement	to	basic	reparation	benefits.	
No	operator	or	passenger	of	a	motorcycle	is	entitled	to	basic	reparation	benefits,	
unless	 the	reparation	benefits	have	been	purchased	as	an	optional	coverage	for	
the motorcycle or the person injured. KRS 304.39-040(3). Thus, a person injured 
while operating or riding a motorcycle is not automatically entitled to recover 
basic	reparation	benefits.	However,	KRS	304.39-040(3)	also	provides	that	“every	
insurer writing liability insurance coverage for motorcycles in this Commonwealth 
shall make available for purchase as a part of every policy of insurance…the 
option	of	basic	reparation	benefits,	added	reparation	benefits,	uninsured	motorist,	
and	underinsured	motorist	coverages.”	In	considering	the	availability	of	benefits,	
a court may decide that an accident involving a motorcycle does not fall within 
the purview of KRS 304.39-040(3)’s prohibition. For instance, in Kentucky Farm 
Bureau Mut. Ins. Co. v. Mason, 600 S.W.2d 483 (Ky. Ct. App. 1980), the Kentucky 
Court of Appeals determined that a person injured in a collision while pushing a 
motorcycle was not operating the motorcycle but, instead, was a pedestrian and, 
therefore,	entitled	to	basic	reparation	benefits.

Additionally, a motorcycle must be distinguished from a moped or, 
more	 recently,	 an	 electric	 low-speed	 scooter.	A	 “moped,”	 as	 defined	 in	KRS	
304.39-020(8),	and	an	“electric	low-speed	scooter,”	as	defined	in	KRS	189.010(26),	
are	excluded	from	the	definition	of	“motor	vehicle.”	See KRS 304.39-020(7). For 
purposes of the MVRA, a person riding on a moped is considered a pedestrian. 
Howard v. Hicks, 737 S.W.2d 711 (Ky. Ct. App. 1987).

[2.22] Golf Carts, ATVs, and Farm Equipment

In addition to motorcycles, there has been much litigation concerning 
whether the MVRA applies to other vehicles. In their consideration of a variety of 
different	vehicles,	Kentucky	courts	have	seemed	hesitant	to	expand	the	meaning	of	
“motor vehicle” in the MVRA beyond vehicles typically used to transport persons 
or property, although other vehicles may be capable of doing so. Statute and case 
law have clearly determined that a “farm tractor is not an automobile within the 
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meaning of the MVRA.” State Farm Mut. Auto. Ins. Co. v. Marley, 151 S.W.3d 33 
(Ky.	2004);	see also Kentucky Farm Bureau Mut. Ins. Co. v. Vanover, 506 S.W.2d 
517	(Ky.	1974);	KRS	304.39-020(7).	In	addition,	the	Kentucky	Court	of	Appeals	
has held that, “although a golf cart is capable of transporting persons or property 
upon a public highway and conceivably could be construed as a motor vehicle for 
purposes of applying the MVRA,” a “golf cart operated on a golf course fairway” 
was not a “motor vehicle contemplated by KRS 304.39-230. Kenton County Public 
Parks Corp. v. Modlin, 901 S.W.2d 876, 878 (Ky. Ct. App. 1995). Similarly, Ken-
tucky courts have determined that “there is no credible basis for concluding that 
the registration and insurance requirements of the MVRA were intended to apply to 
ATVs.” Manies v. Croan, 977 S.W.2d 22 (Ky. Ct. App. 1998). Therefore, Kentucky 
law is clear that ATVs are not “motor vehicles” within the meaning of the MVRA.

[2.23]	 The	Obligated	Basic	Reparation	Benefits	Obligor

If the injured party is a driver of a vehicle or occupant of a vehicle at the 
time of the accident causing the injuries, the insurer of the vehicle being driven or 
occupied	by	the	injured	party	is	the	responsible	basic	reparation	benefits	obligor.	
KRS 304.39-050(1). In fact, the insurer of the vehicle involved in the accident 
remains the obligor even if that policy has an escape clause. Rees v. United States 
Fidelity & Guar. Co., 715 S.W.2d 904 (Ky. Ct. App. 1986).

[2.24] Pedestrian

If the injured party is a pedestrian, the obligor of the vehicle which actu-
ally collides with the pedestrian is the obligor responsible for the basic reparation 
benefits	payable	to	that	person.	State Farm Mut. Auto. Ins. Co. v. Kentucky Farm 
Bureau Mut. Ins. Co., 671 S.W.2d 258 (Ky. Ct. App. 1984). Even if an external 
cause or force is the reason that the vehicle came into contact with the pedestri-
an, the insurer of that vehicle is the obligor. Thus, if vehicle A strikes vehicle B 
and vehicle B then comes into contact with a pedestrian, the reparation obligor 
of	vehicle	B	is	responsible	for	paying	the	basic	reparation	benefits	to	the	injured	
party. Correspondingly, if a pedestrian is hit by two vehicles in the same accident, 
the	injured	party	may	pursue	basic	reparation	benefits	from	the	basic	reparation	
benefits	obligor	of	either	or	both	of	the	vehicles,	regardless	of	which	driver	may	
have caused his injury. See Capital Enterprise Ins. Co. v. Kentucky Farm Bureau 
Mut. Ins. Co., 804 S.W.2d 377 (Ky. Ct. App. 1991). Additionally, the vehicle must 
actually collide with the pedestrian to obligate the payment of basic reparation ben-
efits.	Micatrotto v. Grange Mutual Casualty Company, No. 2017-CA-000320-MR, 
2018 WL 3492767 (Ky. Ct. App. July 20, 2018).

[2.25] Recovering from One’s Own Reparation Obligor

The two principal situations in which an injured party recovers basic 
reparation	benefits	under	his	or	her	own	policy	are	when	the	injured	party	is	occu-
pying their own car or struck by their own car. However, there are two additional 
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scenarios	in	which	an	injured	party	may	recover	basic	reparation	benefits	from	his	
or her own insurer. First, if the injured party is struck by an uninsured motorist, the 
injured	party’s	own	carrier	is	responsible	for	paying	the	basic	reparation	benefits	
to the injured party. Dairyland Ins. Co. v. Assigned Claims Plan, 666 S.W.2d 746 
(Ky.	1984);	KRS	304.39-050(2).	Second,	if	the	responsible	obligor	does	not	make	
payment within 30 days of reasonable proof of loss being submitted by the injured 
party,	the	injured	party	can	recover	benefits	from	any	policy	on	which	he	or	she	is	
a “basic reparations insured.” KRS 304.39-050(l).

[2.26] Maintenance or Use of Motor Vehicle

Basic	reparation	benefits	are	available	only	if	the	person	has	suffered	loss	
from injury arising out of the maintenance or use of a motor vehicle. See KRS 
304.39-030. The meaning of “use” is expansive and encompasses and includes ac-
tivities	beyond	the	mere	act	of	driving	down	the	road.	Specifically,	“use”	is	defined	
as	“any	utilization	of	a	motor	vehicle	as	a	vehicle,	including	occupying,	entering	
into,	and	alighting	from	it,”	except	that	“use”	specifically	does	not	include	“conduct	
within the course of a business of repairing, servicing, or otherwise maintaining 
motor	vehicles	unless	the	conduct	occurs	off	the	business	premises,”	or	“conduct	
in the course of loading and unloading the vehicle unless the conduct occurs while 
occupying, entering into, or alighting from” a motor vehicle. KRS 304.39-020(6). 
While	the	MVRA	does	not	define	“maintenance,”	KRS	304.39-020(16)	does	state	
that “maintaining a motor vehicle” constitutes “having legal custody, possession 
or responsibility for a motor vehicle by one other than an owner or operator.” KRS 
304.39-020(16).

Kentucky courts have interpreted these provisions as requiring a causal 
connection between the injuries and the maintenance or use of the motor vehicle. 
See State Farm Mut. Auto. Ins. Co. v. Rains, 715 S.W.2d 232 (Ky. 1986). Thus, an 
insured hit in the back of the head with a baseball bat while he was getting into his 
car	was	not	entitled	to	basic	reparation	benefits.	See id. Similarly, a person shot 
and injured as he crawled away from his motor vehicle was not entitled to basic 
reparation	benefits.	 Id. However, an insured’s injuries sustained when she was 
struck in the eye by an object thrown from a lawn mower while driving her car 
were found to be causally related to the operation of her vehicle, thereby entitling 
the	insured	to	basic	reparation	benefits.	See Kentucky Farm Bureau Mut. Ins. Co. 
v. Hall, 807 S.W.2d 954 (Ky. Ct. App. 1991).

Clearly, a person driving or riding in a motor vehicle is “using” the vehi-
cle. In fact, notwithstanding the lack of a valid drivers’ license, a person illegally 
driving the vehicle is “using” the motor vehicle within the meaning of the MVRA. 
See Probus v. Sirles, 569 S.W.2d 707 (Ky. Ct. App. 1978) (where the person was 
injured when driving a vehicle while preparing for her license).

As expected, most of the litigation in this area concerns persons who were 
doing something other than driving or riding in a motor vehicle. For example, in 
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Clark v. Young, 692 S.W.2d 285 (Ky. Ct. App. 1985), the injuries sustained while 
standing	on	a	flatbed	trailer	and	securing	a	tarpaulin	were	found	not	to	arise	from	
the “maintenance or use” of the vehicle. However, injuries which occurred while 
a person was attaching a tow chain to his stalled vehicle, in hopes of returning his 
vehicle to a drivable condition, were found to arise from the maintenance or use 
of the motor vehicle. See State Farm Mut. Auto. Ins. Co. v. Kentucky Farm Bureau 
Mut. Ins. Co., 671 S.W.2d 258 (Ky. Ct. App. 1984). In Micatrotto v. Grange Mutual 
Casualty Company, No. 2017-CA-000320-MR, 2018 WL 3492767 (Ky. Ct. App. 
July 20, 2018), the appellant was a car salesman who injured himself tripping 
over a curb to avoid a car that was backing toward him. He asserted that this was 
a claim “arising out of the…use of a motor vehicle,” per KRS 304.39-050(1). The 
Kentucky	Court	of	Appeals	disagreed,	saying	that,	by	definition,	the	appellant	was	
a pedestrian at the time of the incident, and the statute is clear that he would have 
had	to	have	been	struck	by	the	vehicle	for	basic	reparation	benefits	to	be	applicable.

Although	 the	 definition	 of	 “use”	 in	 the	MVRA	 specifically	 excludes	
“conduct in the course of loading and unloading the vehicle,” Kentucky courts 
have limited this exclusion and have paid particular attention to the phrase “unless 
the conduct occurs while occupying” the motor vehicle. For example, in Goodin 
v. Overnight Transp. Co., 701 S.W.2d 131 (Ky. 1985), a person was injured while 
unloading goods from inside a hitched, but parked, tractor trailer. The Kentucky 
Supreme Court stated that “use” of a motor vehicle “includes as a primary purpose 
the transportation of property.” Goodin, 701 S.W.2d at 132. Grappling with the ex-
clusion for loading and unloading the vehicle contained in KRS 304.39-020(6), the 
Kentucky Supreme Court reasoned that excluding “loading and unloading” from the 
“definition	of	‘use	of	a	motor	vehicle’	in	certain	circumstances	can	mean	only	that	
it is an included use where the exception does not apply,” and KRS 304.39-020(6) 
provides	 that	 the	 “exception	 does	 not	 apply	where	 ‘the	 conduct	 occurs	while	
occupying’ the vehicle.” Hence, the court found the injured party was entitled to 
basic	reparation	benefits.	However,	Goodin appears to be limited to the particular 
facts of that case. In two other cases, Cochran v. Premier Concrete Pumping, Inc., 
2010 WL 1728920 (Ky. Ct. App. Apr. 30, 2010) and McCall v. Zurich American 
Ins. Co., 2012 WL 6651890 (Ky. Ct. App. Dec. 21, 2012), the Kentucky Court of 
Appeals has declined to apply the holding in Goodin and distinguished the facts 
of the cases before them on the basis that the injured party in Goodin was “inside 
the vehicle when he fell through a hole in the trailer,” and the injured parties in 
both Cochran and McCall were outside the vehicle on the ground and a ramp and 
platform, respectively, at the time of their injuries. Therefore, the Kentucky Court 
of Appeals held in both Cochran and McCall that the motor vehicle was not being 
“used,” and thus, the MVRA did not apply and did not grant the injured parties 
basic	reparations/PIP	benefits.

Similarly, the MVRA’s requirement that the injury arise from the “use” of a 
motor	vehicle	is	relaxed	by	the	inclusion	of	“alighting	from”	the	vehicle	in	the	defi-
nition of “use.” KRS 304.39-020(6). The “alighting from” language was addressed 
in West Am. Ins. Co. v. Dickerson, 865 S.W.2d 320 (Ky. 1993). In Dickerson, the 
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insured fell while emerging from the vehicle and sustained a serious injury to her 
elbow. In considering whether the insured was in the process of “alighting” from 
the	vehicle,	the	court	held	that	a	person	has	not	finished	“alighting”	from	the	vehicle	
“at	least	until	both	feet	are	planted	firmly	on	the	ground.”	Dickerson, 865 S.W.2d 
at 322. However, the Kentucky Supreme Court also opined that “as a general rule, 
there is a rational limit to the activity that may be said to be encompassed within 
the	term	‘alighting	from’	which	is	the	time	and	place	at	which	the	individual,	after	
alighting, shows an intention, evidenced by an overt act based upon that intention, 
to undertake a new direction of activity.” Id.	Specifically,	the	court	decided	that	
the meaning of “alighting from” should not be limited to circumstances where 
the injured person remained in physical contact with the vehicle and rather, “is a 
question of degree.” Id. However, it should be noted that in Hartford Ins. Cos. of 
America v. Kentucky School Boards Ins. Trust, 17 S.W.3d 525 (Ky. Ct. App. 1999), 
the Kentucky Court of Appeals made an important distinction between the public 
school bus involved in that case and the private vehicle involved in Dickerson 
and	held	that	a	“child	is	still	‘using’	a	school	bus	after	disembarking	as	long	as	he	
or she is crossing the street under the protection of the bus’s warning lights and 
stop arm, and until he or she has reached a place of safety.” 17 S.W.3d at 530-31.

In addition, the Kentucky Supreme Court has discussed the “patent ambi-
guity” that exists within the MVRA over the “maintenance of a motor vehicle.” See 
Commercial Union Assur. Cos. v. Howard, 637 S.W.2d 647 (Ky. 1982). Although 
the	MVRA	clearly	establishes	that	it	applies	when	a	person	suffers	loss	from	injury	
arising	out	of	the	“maintenance	or	use	of	a	motor	vehicle,”	the	Act	does	not	define	
“maintenance	of	a	motor	vehicle.”	Instead,	“the	closest	definition	is	found	in	KRS	
304.39-020(16)	which	defines	“maintaining	a	motor	vehicle.”	Id. at 649. In How-
ard, the Kentucky Supreme Court determined that “the answer lies within KRS 
304.39-020(6)	which	basically	defines	the	‘use	of	a	motor	vehicle’	as	‘any	utilization	
of	the	motor	vehicle	as	a	vehicle…’”	and	“acts	incidental	to	this	utilization.”	See 
id.	Resolving	the	ambiguity,	the	court	held	that	the	definition	of	“maintaining	a	
motor vehicle” clearly does not include the repairing or servicing of a vehicle by 
someone not in the business of repairing vehicles. Accordingly, a person injured 
while repairing his own vehicle in his driveway is not entitled to basic reparation 
benefits.	See id. at 649. Furthermore, Kentucky courts have also decided that per-
sons involved in the repairing of motor vehicles on their business premises are not 
entitled	to	recover	basic	reparation	benefits	under	KRS	304.39-020(6),	rejecting	the	
argument	that	such	persons	should	receive	basic	reparation	benefits	because	they	
fit	within	persons	entitled	to	benefits	under	KRS	304.39-030(1).	Thompson v. Ky. 
Farm Bureau Mut. Ins. Co., 901 S.W.2d 874 (Ky. Ct. App. 1995).

[2.27] Assigned Claims Plan

A	person	entitled	to	benefits,	but	who	is	unable	to	collect	them	through	
no	fault	of	their	own,	can	receive	basic	reparation	benefits	through	the	assigned	
claims plan. See KRS 304.39-160. Thus, an uninsured pedestrian struck by an 
uninsured	motorist	has	a	right	to	seek	benefits	from	the	assigned	claims	plan.	See 
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Blair v. Day, 600 S.W.2d 477 (Ky. Ct. App. 1979). However, if the injured party’s 
failure	to	receive	basic	reparation	benefits	is	their	own	fault,	that	person	has	no	
right	 to	 receive	 the	basic	 reparation	benefits	 through	 the	 assigned	claims	plan.	
KRS 304.39-160(4).

[2.28]	 Calculation	of	Benefits

The	 elements	which	 constitute	 basic	 reparation	 benefits	 are	 discussed	
above.	In	determining	what	benefits	are	payable	to	a	party	entitled	to	basic	reparation	
benefits,	there	are	two	limitations	upon	the	calculation	of	benefits,	one	applying	
to	the	calculation	of	net	loss	and	the	other	applying	to	the	benefits	recoverable.

[2.29] Net Loss

“Net	loss”	is	defined	as	“loss	less	benefits	or	advantages,	from	sources	
other than basic and added reparation insurance, required to be subtracted from loss 
in calculating net loss.” KRS 304.39-020(10). As to the calculation of a party’s “net 
loss,”	the	MVRA	specifically	provides	that	workers’	compensation	benefits	must	
be	subtracted	in	calculating	the	injured	party’s	net	loss,	and	only	the	difference	
between	the	actual	wage	loss	and	the	workers’	compensation	benefits	is	payable	
as	basic	reparation	benefits.	See KRS 304.39-120(l). In fact, if an injured party 
recovers	both	workers’	compensation	benefits	and	no-fault	benefits	for	the	same	
element of loss, the no-fault carrier is entitled to reimbursement from the injured 
party. Morrison v. Kentucky Cent. Ins. Co., 731 S.W.2d 822 (Ky. Ct. App. 1987).

However,	the	deduction	relating	to	workers’	compensation	benefits	does	
not extend to other types of payments. For example, collateral insurance payments 
are not to be included in determining net loss. United States Fidelity & Guar. Co. v. 
Smith,	580	S.W.2d	216	(Ky.	1979);	Kentucky Farm Bureau Mut. Ins. Co. v. Allstate 
Ins. Co., 681 S.W.2d 919 (Ky. Ct. App. 1984). In addition, state medical assistance 
payments are not to be included in determining net loss. State Auto. Mut. Ins. Co. 
v. Outlaw, 575 S.W.2d 489 (Ky. Ct. App. 1978).

Finally,	 if	 the	benefit	or	advantage	 received	 to	compensate	 for	 loss	of	
service because of injury is not taxable income, the income tax saving that is 
attributable to the loss of income and the receipt of non-taxable basic reparation 
benefits	is	subtracted	in	calculating	net	loss.	KRS	304.39-120(2).	However,	that	
subtraction from net loss may not exceed 15% of the loss of income. Id. Additionally, 
the deduction can be less than 15% if the injured person “furnishes to the insurer 
reasonable proof of a lower value of the income tax advantage.” Id.

[2.30]	 Benefits	to	Be	Paid

Once the injured party’s net loss is determined, the insurer must deter-
mine how much of that net loss is to be paid to the injured party. However, the 
benefits	payable	for	lost	wages	is	limited	to	$200	a	week.	See KRS 304.39-130. If 
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the injured party’s earnings or work are seasonal or irregular, that weekly limit of 
$200 shall be equitably adjusted or apportioned on an annual basis. Id. This limit 
is	a	limit	on	the	benefits	to	be	paid	and	not	a	limit	on	the	determination	of	the	“net	
loss” incurred by the injured party. United States Fidelity & Guar. Co. v. Smith, 
580 S.W.2d 216 (Ky. 1979).

[2.31]	 Mechanics	of	Claims	for	Basic	Reparation	Benefits

One of the MVRA’s purposes is to provide prompt payment of certain 
benefits	to	victims	of	motor	vehicle	accidents	without	regard	to	whose	negligence	
caused the accident in order to eliminate the inequities which fault determination 
creates.	KRS	304.39-010(2).	Accordingly,	a	basic	reparation	benefits	obligor	 is	
required	to	make	payment	for	a	claim	for	basic	reparation	benefits	within	30	days	
after	the	obligor	receives	reasonable	proof	of	the	fact	and	amount	of	loss	realized.	
KRS 304.39-210(l). However, the obligor has the opportunity to extend the time 
requirement by electing to accumulate claims for periods not exceeding 31 days 
after	the	obligor	receives	reasonable	proof	of	the	fact	and	amount	of	loss	realized,	
so long as the obligor pays them within 15 days after the period of accumulation. 
Id.	Basic	and	added	reparation	benefits	are	payable	monthly	as	loss	accrues,	which	
is	defined	as	when	the	work	loss,	replacement	services	loss,	or	medical	expense	
is incurred. Id.

The injured party has the burden of providing reasonable proof of the fact 
and	amount	of	loss	realized.	Automobile Club Ins. Co. v. Lainhart, 609 S.W.2d 
692	(Ky.	Ct.	App.	1980);	State Auto. Mut. Ins. Co. v. Outlaw, 575 S.W.2d 489 (Ky. 
Ct. App. 1978). An injured party cannot satisfy this burden simply by stating that 
the	medical	expense	has	been	incurred	or	by	merely	offering	to	furnish	the	proof	
if requested. See Outlaw, supra;	Lainhart, supra. However, the injured party does 
not have a “duty to search out or to have reports prepared,” or to “ascertain that the 
medical	bills	are	the	result	of	the	injury;”	that	burden	lies	with	the	insurer.	Kentucky 
Farm Bureau Mut. Ins. Co. v. Roberts, 603 S.W.2d 498, 500 (Ky. Ct. App. 1980).

Once the insured provides the necessary proof, the insurer has a duty to 
respond to the claim, because “otherwise, the claimant may be lulled into the false 
assumption that he has furnished reasonable proof of loss and that the claim will 
be paid.” Outlaw at 493. Thus, if the insurer “does not intend to pay a claim for 
medical expenses” because copies of medical bills have not been provided, the 
insurer should give the claimant “prompt notice” of the reason why the claim is 
not being paid. Id.

If the insurance company fails to provide the required “prompt notice,” 
the	insurer	“must	be	deemed	to	have	waived	any	question	of	the	sufficiency	of	
the proof of loss for the purpose of determining when an otherwise valid claim 
became	‘overdue.’”	Id. Moreover, an insurer’s failure to promptly respond and pay 
a legitimate claim may result in the insurance company incurring two additional 
expenses – attorney fees and interest.
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Overdue payments bear interest at the rate of 12% per annum, except that 
if the delay was without reasonable foundation, the rate of interest shall be 18% 
per annum. KRS 304.39-210(2). Therefore, a delay of two and a half months when 
the insurer had already been provided all outstanding physicians’ bills along with 
a	completed	medical	authorization	form,	justified	the	imposition	of	18%	interest.	
See Roberts, supra. Similarly, where the insurer relied on a case which was not 
expressly overruled but was supplemented by a later case, the insurer’s failure to 
pay on the claim was unreasonable and subject to the imposition of 18% interest. 
Kentucky Farm Bureau Mut. Ins. Co. v. McQueen, 700 S.W.2d 73 (Ky. Ct. App. 
1985).	However,	the	assertion	of	a	legitimate	and	bona	fide	defense	by	the	insurer	
makes the 18% interest provision inapplicable, even if the case is ultimately decided 
against the insurer. See Automobile Club Ins. Co. v. Lainhart, supra.

In	paying	basic	reparation	benefits,	the	obligor	may	pay	the	benefits	direct-
ly to “persons supplying the products, services, or accommodations to the claimant, 
if the claimant so designates.” KRS 304.39-210(l). However, such a provider is not 
a	third-party	beneficiary	of	the	insurance	contract	which	would	give	it	a	right	to	
enforce the insurance contract. United States v. Allstate Ins. Co., 754 F.2d 662 (6th 
Cir. 1985). Lastly, a reparations obligor can recover from its own insured payments 
of	basic	reparation	benefits	made	under	a	mistake	of	law	if	the	mistake	is	one	that	
courts will remedy in equity. Riverside Ins. Co. v. McDowell, 576 S.W.2d 268 (Ky. 
Ct.	App.	1979);	State Farm Auto. Ins. Co. v. Newburg Chiropractic, P.S.C., 741 
F.3d 661 (6th Cir. 2013).

[2.32] Denial of Claims

In 2018, the Kentucky Supreme Court threw a curve ball at insurers in 
the form of Gov’t Employees Ins. Co. v. Sanders, 569 S.W.3d 923 (Ky. 2018), 
reh’g denied	(Apr.	18,	2019).	GEICO	had	denied	the	plaintiffs’	claim	to	payment	
of	basic	reparation	benefits	for	medical	expenses	based	upon	a	paper	review	of	
the	plaintiffs’	medical	records.		That	review	lead	GEICO	to	the	conclusion	that	the	
claimed expenses were unrelated to the accident in issue. GEICO asserted that a 
paper	review	alone	was	sufficient	for	denial	and	that	a	formal	medical	evaluation	
under KRS 304.39-270(1) was not necessary.  The Kentucky Supreme Court dis-
agreed,	holding	a	paper	review	of	medical	records	is	insufficient	for	a	denial	of	a	
claim for payment for medical expenses.  The Court stated that under the statute, 
a reparations obligor is not required to seek an examination of a claimant, but the 
statute	addresses	only	discovery	concerns	and	not	denial	of	basic	reparation	benefits.	
The Court stated that the purpose of the Kentucky Motor Vehicle Reparations Act 
is to provide prompt medical treatment, so treatments and invoices are presumed 
to be reasonable (rebuttal through suit) and the statute requires prompt payment.  
Thus, after Sanders,	to	deny	a	claim	for	payment	of	basic	reparation	benefits	for	
submitted medical bills an insurer will need more than the conclusions of a medical 
records review, even if that review were done by a medical professional.
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Just a year prior, however, the Kentucky Supreme Court gave insurers 
another arrow in their quiver in State Farm Mut. Auto. Ins. Co. v. Adams, 526 
S.W.3d 63 (Ky. 2017), which found that insurance companies are permitted to 
“unilaterally…require that a person seeking coverage undergo questioning under 
oath.” Id. at 64. The ability to take a deposition of the insured as “a condition 
precedent to coverage” provides an avenue to evaluate the legitimacy of a claim 
now that a paper review alone can no longer serve as a singular means by which 
an	insurer	may	deny	basic	reparation	benefits.

[2.33]	 Subrogation	Rights	of	Basic	Reparation	Benefits	Obligor

The MVRA provides that “a reparation obligor which has paid or may 
become	obligated	to	pay	basic	reparation	benefits	shall	be	subrogated	to	the	extent	
of	its	obligations	to	all	of	the	right	of	the	person	suffering	the	injury	against	any	
person	or	organization	other	than	a	secured	person.”	KRS	304.39-070(2).	A	“secured	
person” for purposes of KRS 304.39-070 is the “owner, operator or occupant of a 
secured	motor	vehicle,	and	any	other	person	or	organization	legally	responsible	for	
the acts or omissions of such owner, operator or occupant.” KRS 304.39-070(1). 
Therefore,	under	Kentucky	law,	the	payor	of	basic	reparation	benefits	can	recover	
the amounts paid and recover from the tortfeasor or the tortfeasor’s liability carrier. 
Ohio Cas. Ins. Co. v. Atherton, 656 S.W.2d 724 (Ky. 1983). That the insured is dead 
has	no	effect	on	the	subrogation	rights	of	the	reparations	obligor.	Id.

However,	the	subrogation	rights	of	the	basic	reparation	benefits	obligor	
against an alleged tortfeasor who has a policy of insurance which provides basic 
reparation	benefits	coverage	is	greatly	curtailed.	Specifically,	KRS	304.39-070(3)	
establishes that “the reparation obligor shall elect to assert its claim (i) by joining as 
a	party	in	an	action	that	may	be	commenced	by	the	person	suffering	the	injury;	or	
(ii) to reimbursement, pursuant to KRS 304.39-030, sixty (60) days after said claim 
has been presented to the reparation obligor of secured persons.” In what has been 
described as “a mechanism for reimbursement of losses paid as basic reparation 
benefits	solely	on	the	law	of	torts,”	Affiliated FM Ins. Cos. v. Grange Mut. Cas. 
Co.,	641	S.W.2d	49	(Ky.	Ct.	App.	1982),	a	basic	reparation	benefits	obligor	can	
assert its subrogation rights against the reparations obligor of the insured tortfeasor 
in one of two ways – intervention or arbitration. Upon challenge, the Kentucky 
Supreme Court held that this limitation upon the obligor’s subrogation rights was 
constitutional. Fireman’s Fund Ins. Co. v. Government Employees Ins. Co., 635 
S.W.2d 475 (Ky. 1982), overruled on other grounds by Perkins v. Northeastern 
Log Homes, 808 S.W.2d 809 (Ky. 1991).

Each motor vehicle insurance carrier doing business in Kentucky is 
required to join the Kentucky Insurance Arbitration Association, as provided in 
KRS	304.39-290,	and	“the	right	to	recover	basic	reparation	benefits	paid…shall	
be limited to those instances established as applicable by the Kentucky Insurance 
Arbitration Association,” if arbitration is selected as the method for recovery. KRS 
304.39-070(3). Alternatively, the basic reparations carrier can assert its subrogation 
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rights through intervention in an existing tort suit, if they follow the proper proce-
dures.	As	the	statute	indicates,	the	basic	reparation	benefits	obligor’s	subrogation	
claim	is	against	the	tortfeasor’s	basic	reparation	benefits	obligor.	Beckner v. Palmore, 
719	S.W.2d	288	(Ky.	Ct.	App.	1986).	However,	the	basic	reparation	benefits	obligor	
of the injured party can join as a party in an action which has been brought by the 
injured party. See	KRS	304.39-070(2).	Thus,	typically	the	basic	reparation	benefits	
obligor	can	intervene	as	an	intervening	plaintiff	and	name	the	tortfeasor’s	basic	
reparation	benefits	provider	as	the	intervening	defendant,	if	arbitration	is	not	chosen.

Furthermore, KRS 304.39-070 has been interpreted strictly. In the event 
that	the	basic	reparation	benefits	obligor	fails	to	assert	their	subrogation	right	by	
acting under one of the two methods, the injured person is permitted to keep the 
entire recovery received, in addition to any recovery he obtains on a tort claim. 
Progressive Cas. Ins. Co. v. Kidd, 602 S.W.2d 416, 417 (Ky. 1980).

The MVRA also contains another important section which addresses 
subrogation. KRS 304.39-140(3) establishes that “if the injured person, or injured 
persons, is entitled to damages under KRS 304.39-060 from the liability insurer 
of a second person, a self-insurer or an obligated government, collection of such 
damages shall have priority over the rights of the subrogee for its reimbursement 
of	basic	or	added	reparation	benefits	paid	to	or	in	behalf	of	such	injured	person	or	
persons.” Therefore, if an injured person is owed damages from a liability carrier, 
payment of those damages takes priority over the payment of subrogated damages 
to	the	basic	reparation	benefits	or	added	reparations	carrier.

Additionally,	it	must	be	determined	whether	liability	coverage	is	sufficient	
or	insufficient.	If	coverage	is	insufficient	to	pay	both	the	injured	person	and	the	basic	
reparation	benefits	subrogation,	the	injured	plaintiff	has	priority.	Fireman’s Fund Ins. 
Co. v. Government Employees Ins. Co., supra;	Stovall v. Ford, 661 S.W.2d 467 (Ky. 
1983).	However,	if	the	available	funds	are	sufficient	to	satisfy	both	the	tort	judgment	
and	the	subrogation,	the	basic	reparation	benefits	payor	must	be	reimbursed	in	full.	
Shelter Mut. Ins. Co. v. McCarthy, 896 S.W.2d 17 (Ky. Ct. App. 1995).

Lastly, in Shelter Ins. Co. v. Humana Health Plans, Inc., 882 S.W.2d 
127 (Ky. Ct. App. 1994), the Court of Appeals addressed the interplay between 
KRS 304.39-310(2), which imposes upon an uninsured driver all the “rights and 
obligations” of a reparations obligor, and KRS 304.39-070, which creates the 
right of a reparations obligor to pursue a subrogation claim against the tortfeasor’s 
reparations obligor. The Court of Appeals concluded that the uninsured motorist 
“clearly” did not acquire the statutory subrogation right conferred on reparations 
obligors by KRS 304.39-070. Likewise, an uninsured motorist has no claim against 
the tortfeasor’s reparations obligor for her medical expenses. Id.

[2.34]	 Notification	of	Action	Against	Tortfeasor

Enacted	in	1988,	KRS	411.188	required	a	party	filing	a	lawsuit	to	give	
notice	of	the	action	to	all	parties	believed	by	the	plaintiff	or	plaintiff’s	attorney	to	
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“hold	subrogation	rights	to	any	award	received	by	the	plaintiff	as	a	result	of	the	
action.” However, this statute was held unconstitutional in O’Bryan v. Hedgespeth, 
892 S.W.2d 571 (Ky. 1995) on the basis of a violation of the separation of powers 
doctrine.

[2.35] Right to Intervene

A	basic	reparation	benefits	obligor	has	an	absolute	right	to	intervene	in	
the injured party’s action. Grange Mut. Cas. Co. v. McDavid, 664 S.W.2d 931 (Ky. 
1984);	Stovall v. Ford, 661 S.W.2d 467 (Ky. 1983). Thus, if an insurer attempts 
to intervene in the injured party’s tort action, it must be allowed to do so. Once 
the	basic	reparation	benefits	obligor	enters	as	an	intervening	plaintiff,	the	obligor	
has standing to appeal from a dismissal of the action. Grange Mut. Cas. Co. v. 
McDavid, supra. If the injured party’s tort action against the alleged tortfeasor 
is dismissed, the intervening claim goes forward, unless the underlying action is 
dismissed	because	of	a	finding	of	no	tort	liability.	Id. However, even though the 
court must allow the obligor to intervene, the court can hold the insurer’s claim in 
abeyance until the underlying action is resolved. See Smith v. Earp, 449 F. Supp. 
503 (W.D. Ky. 1978).

Typically,	 if	 the	 basic	 reparation	benefits	 obligor	 decides	 to	 intervene	
in	the	action,	the	proper	procedure	is	for	the	basic	reparation	benefits	obligor	to	
intervene	 as	 an	 intervening	plaintiff	 and	name	 the	 tortfeasor’s	basic	 reparation	
benefits	provider	as	the	intervening	defendant.	However,	the	Kentucky	Supreme	
Court has held that “the requirement of joining in an action commenced by the 
injured	person	may	also	be	satisfied	when	a	reparation	obligor	is	joined	as	a	party	
defendant and participates in the suit.” State Farm Mut. Auto. Ins. Co. v. Waldeck, 
619	S.W.2d	494	(Ky.	1981).	Thus,	the	court	determined	that	where	the	plaintiffs	
had joined State Farm as a party defendant, and State Farm answered the complaint 
and	subsequently	filed	a	counterclaim,	“State	Farm	joined	and	participated	in	an	
action	commenced	by	the	persons	injured”	and	satisfied	the	procedural	requirements	
set out in KRS 304.39-070(3) and thus, was “entitled to full reimbursement of the 
basic	reparation	benefits	payments	with	accrued	interest.”	Id. at 496.

[2.36] Timing of Intervention

The time in which the reparations obligor must intervene may be subject to 
debate. In Grange Mut. Cas. Co. v. McDavid, supra, the Kentucky Supreme Court 
indicated that there was no time limit on the reparation obligor’s right to intervene. 
However, in Gray v. State Farm Mut. Auto. Ins. Co., 605 S.W.2d 775 (Ky. Ct. 
App. 1980), the Kentucky Court of Appeals held that the reparations obligor must 
intervene	within	five	years	of	making	the	payments	pursuant	to	KRS	413.120(2),	a	
statute of limitations applicable to actions upon a statutory liability, when no other 
time	is	fixed	by	the	statute	creating	the	liability.	Subsequently,	the	Gray decision 
has been cited approvingly by both the Kentucky Court of Appeals and the Federal 
District Court for the Western District of Kentucky. See Gov’t Employees Ins. Co. 
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v. Winsett,	153	S.W.3d	862	(Ky.	Ct.	App.	2004);	State Farm Mut. Auto. Ins. Co. v. 
Newburg Chiropractic, P.S.C., 683 F. Supp. 2d 502 (W.D. Ky. 2010).

[2.37]	 Right	to	Recover	Amount	of	Benefits	Paid

The intervening obligor’s right to recover the amount of basic reparation 
benefits	it	paid	is	subject	to	the	plaintiff	showing	the	right	to	recover	from	the	al-
leged tortfeasor. See Gray v. State Farm Mut. Auto. Ins. Co., 605 S.W.2d 775, 776 
(Ky.	Ct.	App.	1980).	Consequently,	the	basic	reparation	benefits	carrier	will	not	be	
permitted	to	recover	the	benefits	it	paid,	from	its	insured	or	any	other	party,	if	the	
jury subsequently determines that the injuries were not caused by the automobile 
accident covered by the insurance policy. Carlson v. McElroy, 584 S.W.2d 754 
(Ky.	Ct.	App.	1979).	Thus,	where	a	plaintiff	is	unable	show	any	injuries	resulting	
from the accident, the injured party’s reparations obligor recovers nothing on the 
intervening complaint. Id.

[2.38] Obligor as Real Party in Interest

The reparations obligor is the real party in interest when recovery of the 
basic	reparation	benefits	it	has	paid	from	the	tortfeasor	or	tortfeasor’s	carrier	is	
sought. Progressive Cas. Ins. Co. v. Kidd, 602 S.W.2d 416 (Ky. 1980). Thus, the 
insured	does	not	have	a	claim	for	the	no-fault	benefits.	Carta v. Dale, 718 S.W.2d 
126 (Ky. 1986). Accordingly, the insured is not entitled to recover for any element 
of	damages	which	constitute	basic	reparation	benefits.	However,	if	the	insured	does	
recover a judgment which covers some of those elements, but the basic reparation 
benefits	obligor	neither	intervened	nor	submitted	the	claim	to	arbitration,	the	rep-
arations obligor has no right of reimbursement against the insured. Progressive 
Cas. Ins. Co. v. Kidd, supra. Nonetheless, “the fact that the insurance company, 
for whatever reasons it may have, chooses not to prosecute its claim to recovery 
does not by operation of law re-assign the claim to the insured for her to assert. 
To the contrary, KRS 304.39-060 expressly abolishes tort liability to the extent 
compensated	by	basic	reparation	benefits.”	Hargett v. Dodson, 597 S.W.2d 151, 
152	(Ky.	Ct.	App.	1979);	Carta v. Dale, supra.

[2.39] Tortfeasor’s Coverage Applicable to Subrogation Claim

After the adoption of the MVRA, the subrogation statute had been in-
terpreted to require that the tortfeasor’s carrier must reimburse the injured party’s 
reparation obligor even if the injured party’s claim totally consumed the amount 
of liability coverage available to the tortfeasor. Ohio Security Ins. Co. v. Drury, 
582 S.W.2d 64 (Ky. Ct. App. 1979). However, KRS 304.39-140 was subsequently 
amended to make clear that the tortfeasor’s carrier’s total liability arising from 
the injuries is limited to its policy limits. Therefore, the total amount of coverage 
available to satisfy both the injured party’s tort claim and the reparation obligor’s 
subrogation claim is the limit of liability coverage available to the alleged tortfeasor.
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If there is not enough liability coverage to fully cover both claims, the 
injured party has priority over the subrogated obligor. Fireman’s Fund Ins. Co. v. 
Bennett, 635 S.W.2d 482 (Ky. Ct. App. 1981), aff’d sub nom. Fireman’s Fund Ins. 
Co. v. Government Employees Ins. Co., 635 S.W.2d 475 (Ky. 1982), overruled on 
other grounds by Perkins v. Northeastern Log Homes,	808	S.W.2d	809	(Ky.	1991);	
Stovall v. Ford,	661	S.W.2d	467	(Ky.	1983);	KRS	304.39-140(3).	Although	a	no-
fault carrier may subrogate against the reparation obligor, the no-fault carrier has 
no claim against the tortfeasor’s excess carrier. State Auto. Mut. Ins. Co. v. Empire 
Fire & Marine Ins. Co., 808 S.W.2d 805 (Ky. 1991).

[2.40] Other Miscellaneous Rules

Three special rules relating to subrogation claims are worthy of mention. 
First,	an	assigned	claims	plan	payor	of	basic	reparation	benefits	has	a	subrogation	
claim against an insurance agent whose retention of the claimant’s premium resulted 
in	the	claimant	not	having	basic	reparation	benefits	coverage.	See Travelers Ins. 
Co. v. Bowling, 806 S.W.2d 40 (Ky. Ct. App. 1991). In addition, an assigned claims 
plan payor has a subrogation claim against the no-fault carrier who should have 
paid	the	basic	reparation	benefits.	Capital Enterprise Ins. Co. v. Kentucky Farm 
Bureau Mut. Ins. Co., 804 S.W.2d 377 (Ky. Ct. App. 1991). However, an assigned 
claims plan payor’s subrogation rights do not include the right to 18% interest or 
attorney fees. Id. Second, if the tortfeasor is the Commonwealth of Kentucky, the 
proper forum in which to assert a subrogation claim is the Board of Claims. OAG 
84-122 (1984). Third, an injured party who is not insured in violation of Kentucky’s 
MVRA	cannot	be	considered	a	basic	reparation	benefits	obligor	and,	 therefore,	
has no subrogation rights against the tortfeasor’s reparation obligor. See Thomas 
v. Ferguson, 560 S.W.2d 835 (Ky. Ct. App. 1978).

[2.41] Attorney Fees

[2.42]	 Claim	for	Overdue	Benefits

The no-fault statute has two separate provisions relating to attorney fees. 
First,	reasonable	attorney	fees	may	be	recovered	in	an	action	for	overdue	benefits	
if	the	obligor’s	denial	or	delay	in	the	payment	of	benefits	was	without	reasonable	
foundation. KRS 304.39-220. Any attorney fees awarded shall be in addition to 
the	amount	of	no-fault	benefits	that	the	insured	recovers.	Id. The trial court can 
increase the award of attorney fees if an appeal is taken. Moore v. Roberts, 684 
S.W.2d 276 (Ky. 1982).

Obviously, most of the litigation in this area concerns whether a denial 
or delay in payment was without reasonable foundation. If an insurer refuses to 
pay	basic	reparation	benefits	in	the	face	of	conflicting	medical	proof,	it	does	so	at	
its own peril. Shelter Mut. Ins. Co. v. Askew, 701 S.W.2d 139 (Ky. Ct. App. 1985). 
Conversely, when there is no reasonable proof submitted to the insurer and the 
denial	is	based	on	a	legitimate	and	bona	fide	defense,	an	award	of	attorney	fees	is	
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not appropriate. Automobile Club Ins. Co. v. Lainhart, 609 S.W.2d 692 (Ky. Ct. 
App. 1980). However, if the denial is based on legal grounds, but the case law 
providing the insurer the legal basis for the denial is no longer good law, an award 
of attorney fees is appropriate. Kentucky Farm Bureau Mut. Ins. Co. v. McQueen, 
700 S.W.2d 73 (Ky. Ct. App. 1985).

As to what may constitute an “unreasonable delay,” the Kentucky Court 
of Appeals held that the recovery of attorney fees was appropriate when the insurer 
had received all necessary documentation on December 28, but did not begin paying 
the claim until March 12, in Kentucky Farm Bureau Mut. Ins. Co. v. Roberts, 603 
S.W.2d 498 (Ky. Ct. App. 1980).

[2.43] Subrogation Claims

The second attorney fees provision relates to the reparation obligor’s sub-
rogation	claim.	Specifically,	the	MVRA	provides	that	an	injured	party’s	attorney	
is entitled to reasonable attorney fees from the reparation obligor if, through the 
attorney’s	representation,	basic	reparation	benefits	are	reimbursed	by	the	tortfea-
sor’s	carrier	or	if	a	prospective	action	is	settled	and	the	basic	reparation	benefits	
are reimbursed. KRS 304.39-070(5).

This provision, permitting the injured party’s attorney to recover fees from 
the reparation obligor, has resulted in a multitude of litigation. An injured party’s 
attorney is only entitled to a fee from the reparation obligor if the attorney’s repre-
sentation	“decidedly	influences”	the	actions	of	the	court.	Meridian Mut. Ins. Co. v. 
Walker, 602 S.W.2d 181 (Ky. Ct. App. 1980). Thus, if the injured party’s counsel 
recovers	the	basic	reparation	benefits	for	the	no-fault	carrier,	the	injured	party’s	
counsel is entitled to a fee from the reparations obligor. Woodall v. Grange Mut. 
Cas. Co., 648 S.W.2d 871 (Ky. 1983). To be entitled to a fee, it is not necessary that 
the reparations obligor actually employ the services of the injured party’s attorney, 
or	that	the	attorney	actually	intended	to	confer	a	benefit	to	the	obligor;	instead,	the	
issue	is	whether	the	attorney’s	representation	actually	conferred	some	benefit	to	
the reparations obligor. Baker v. Motorists Ins. Cos., 695 S.W.2d 415 (Ky. 1985). 
However,	where	the	attorney’s	representation	confers	no	benefit,	either	direct	or	
indirect, to the reparations obligor, the attorney is not entitled to an attorney fee. Id.

The MVRA nor case law has established criteria for determining the 
amount of attorneys’ fees to be awarded. Therefore, if the award of attorney fees 
does not constitute an abuse of discretion, the award will not be disturbed. Woodall 
v. Grange Mut. Cas. Co., supra.

Of course, if the reparations obligor does not recover anything, the attorney 
is not entitled to a fee. Thus, where the no-fault carrier does not seek reimbursement 
from the alleged tortfeasor’s carrier, the injured party’s attorney is not entitled to an 
attorney fee from the reparations obligor. State Farm Mut. Auto. Ins. Co. v. Beard, 
636 S.W.2d 26 (Ky. Ct. App. 1982).
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KRS 304.39-070 relates to the reparation obligor’s subrogation claim and 
does	not	apply	if	the	insurer	arbitrates	its	subrogation	claim,	since	the	benefit	of	
counsel to the payor is indirect at best. MFA Ins. Co. v. Carroll, 687 S.W.2d 553 
(Ky. Ct. App. 1985). However, an insurer cannot avoid a fee by claiming it intended 
to later go to arbitration, when the proof shows that liability was established by 
the	attorney	efforts.	See Baker v. Motorists Ins. Co., 695 S.W.2d 415 (Ky. 1985).

[2.44]	 Releases	and	Basic	Reparation	Benefits

Often, when the injured party settles with one of the other parties, a gen-
eral release will be executed. Subsequently, the party who did not settle may seek 
to rely on that general release to avoid the claim. Considering similar arguments, 
Kentucky	courts	have	recognized	“the	clear	dichotomy	between”	a	“contractual	
claim”	for	basic	reparation	benefits,	to	which	the	injured	party	is	“entitled	regard-
less of fault,” and the tort claim which does depend on fault. Ohio Cas. Ins. Co. v. 
Ruschell, 834 S.W.2d 166 (Ky. 1992). In Ruschell, the Kentucky Supreme Court 
concluded that a general release signed by an injured party in settlement of the 
injured party’s negligence claim against an alleged tortfeasor did not release the 
injured	party’s	own	insurer	from	liability	for	basic	reparation	benefits.	In	so	hold-
ing, the court stated that a tort release will not release a claim for basic reparation 
benefits	unless	there	is	a	specific	designation	of	the	basic	reparation	benefits	claim	
in the tort release. See Ruschell at 169. Similarly, an insured’s release of the alleged 
tortfeasor	 does	 not	 affect	 the	 reparation	obligor’s	 subrogation	 claim,	 since	 the	
insured’s claim for those items was abolished by the MVRA. Stovall v. Ford, 661 
S.W.2d 467 (Ky. 1983). This is true even if the insured’s release expressly applies 
to both the tortfeasor and the tortfeasor’s carrier. See Holzhauser v. West Am. Ins. 
Co., 772 S.W.2d 650 (Ky. Ct. App. 1989).

However,	the	Kentucky	Supreme	Court	reconsidered	the	effect	of	releases	
on	no-fault	benefits	in	Coleman v. Bee Line Courier Service, Inc., 284 S.W.3d 123 
(Ky. 2009). First, the court discussed and distinguished the facts of Ruschell, where 
the	plaintiff	was	trying	to	collect	basic	reparation	benefits	from	her	own	carrier	and	
her	own	basic	reparation	benefits	carrier	refused	to	pay	under	a	general	release	to	
a tortfeasor. Then, the Kentucky Supreme Court considered the facts of Coleman, 
a	situation	where	the	plaintiff’s	basic	reparation	benefits	carrier	had	already	paid	
the	basic	reparation	benefits,	the	basic	reparation	benefits	carrier	sought	to	recoup	
from the tortfeasor, and the tortfeasor in turn attempted to collect that amount back 
from	the	injured	plaintiff,	with	whom	it	had	settled	under	a	general	release.	In	ad-
dressing	the	question	of	“whether	the	basic	reparation	benefits	carrier	can	proceed	
against the tortfeasor for recoupment and the tortfeasor can then seek indemnity 
from	the	settling	plaintiff,”	the	Kentucky	Supreme	Court	determined	that	despite	
the	different	factual	scenarios,	the	rule	in	Ruschell,	which	requires	a	specific	des-
ignation	in	the	release	concerning	basic	reparation	benefits,	also	applies	to	a	claim	
for	indemnification.	Coleman, 284 S.W.3d at 128. Therefore, in the absence of a 
specific	designation	in	the	release	that	basic	reparation	benefits	are	indemnified,	
the	injured	plaintiff,	who	settled	with	the	tortfeasor	under	a	general	release	that	
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does	not	mention	no-fault	benefits,	is	not	obligated	to	indemnify	the	tortfeasor	for	
basic	reparation	benefits	recoupment	claims.	Id.

[2.45] Abolition of Tort Liability

While it actually has little to do with automobile insurance, one of the 
key features of the MVRA is that tort liability is “abolished for damages because 
of	bodily	injury,	sickness	or	disease	to	the	extent	that	basic	reparation	benefits	are	
payable therefor.” KRS 304.39-060(2). This abolition of tort liability permits a 
defendant to raise as a defense that some element of damages is abolished by KRS 
304.39-060(2);	however,	the	abolition	of	tort	liability	is	not	an	affirmative	defense	
that must be pleaded specially. Dudas v. Kaczmarek, 652 S.W.2d 868 (Ky. Ct. App. 
1983).	Essentially,	a	plaintiff	is	expected	to	collect	his/her	basic	reparation	benefits	
from	the	appropriate	basic	reparation	benefits	carrier	and	cannot	collect	them	from	
another	party;	thus,	for	the	first	$10,000	of	economic	loss	suffered	by	an	injured	
party, that injured party has no action to recover those elements of damages from 
the alleged tortfeasor. For example, if an injured party has only $1,500 in eco-
nomic loss, that party cannot recover for that loss from the tortfeasor. See Stone v. 
Montgomery, 618 S.W.2d 595 (Ky. Ct. App. 1981). It does not matter whether the 
basic	reparations	have	been	paid;	the	abolition	of	tort	liability	exists	so	long	as	the	
basic reparations are payable. Bohl v. Consolidated Freightways Corp., 777 S.W.2d 
613	(Ky.	Ct.	App.	1989);	Dudas v. Kaczmarek, supra. However, this abolition of 
tort	liability	only	extends	to	items	payable	at	or	before	the	time	of	trial;	it	does	not	
extend to items which may become payable in the future, such as future reasonable 
medical and related expenses, impairment of power to earn money, etc. See Wemyss 
v. Coleman, 729 S.W.2d 174, 181 (Ky. 1987).

This	mandatory	loss	of	the	right	to	recover	the	first	$10,000	of	economic	
loss from the alleged tortfeasor applies even if the injured party is uninsured. See 
Gussler v. Damron, 599 S.W.2d 775 (Ky. Ct. App. 1980). In addition, a health insurer 
reimbursing an uninsured motorist for medical expenses incurred in an accident has 
no right to recover the sums it has paid (if under $10,000) from either the alleged 
tortfeasor	or	the	alleged	tortfeasor’s	basic	reparation	benefits	obligor. See Shelter 
Ins. Co. v. Humana Health Plans, Inc., 882 S.W.2d 127 (Ky. Ct. App. 1994).

The second element of the abolition of tort liability relates to the injured 
party’s	claim	for	pain	and	suffering,	which	is	not	reduced	by	payment	of	basic	
reparation	benefits.	An	injured	party	may	recover	for	pain,	suffering,	mental	an-
guish, and inconvenience because of bodily injury, sickness, or disease, only if 
he or she meets one of the several thresholds set forth in KRS 304.39-060. This 
is true even if the injured party is uninsured, as long as he or she has not rejected 
the partial abolition of his or her tort rights. Thomas v. Ferguson, 560 S.W.2d 835 
(Ky. Ct. App. 1978).

Of	course,	even	if	the	injured	party	satisfies	one	of	the	thresholds,	he	or	
she	cannot	recover	for	the	first	$10,000	of	economic	loss,	since	such	loss	would	
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be	payable	by	the	appropriate	basic	reparation	benefits	obligor.	However,	evidence	
of those expenses is admissible, even though not recoverable, for two reasons:  (1) 
to	show	that	the	injured	party	has	satisfied	the	$1,000	medical	expense	threshold,	
Frith v. Lambdin,	703	S.W.2d	890	(Ky.	Ct.	App.	1986);	Southard v. Hancock, 689 
S.W.2d	616	(Ky.	Ct.	App.	1985);	and	(2)	they	are	relevant	to	the	injured	party’s	
claim	for	pain	and	suffering. See Bohl v. Consol. Freightways Corp., 777 S.W.2d 
613 (Ky. Ct. App. 1989).

The	mechanics	of	 the	$10,000	set-off	occasionally	prove	difficult.	For	
instance,	the	basic	reparation	benefits	may	be	less	than	$10,000.	In	a	situation	where	
less	than	$10,000	in	basic	reparation	benefits	is	paid	and	payable,	but	the	defendant	
nevertheless	has	achieved	a	threshold	allowing	him	to	file	suit	against	the	tortfeasor,	
he	will	be	prohibited	from	receiving	only	the	amount	of	the	basic	reparation	benefits	
actually paid and payable. Slone v. Caudill,	734	S.W.2d	480	(Ky.	Ct.	App.	1987);	
Henson v. Fletcher, 957 S.W.2d 281 (Ky. Ct. App. 1997). Additionally, where 
there are multiple defendants, the $10,000 limit becomes complicated. In Hall 
v. Fannin, 882 S.W.2d 132 (Ky. Ct. App. 1994), the Kentucky Court of Appeals 
addressed	the	mechanics	of	deducting	the	first	$10,000	of	medical	expenses	from	
the jury award in a case involving multiple defendants. According to the Court of 
Appeals in Hall,	the	total	award	should	first	be	reduced	by	the	amount	of	the	basic	
reparation	benefits	set-off.	After	that	reduction	is	made,	the	remaining	amount	is	
multiplied by the degree of fault of each co-tortfeasor to determine the amount of 
the judgment for which each defendant is responsible.

[2.46] Basic Reparation Benefits and the Kentucky Insurance Guaranty 
Association

The Kentucky General Assembly created the Kentucky Insurance Guar-
antee Association (“KIGA”) through statute to “provide a mechanism for the pay-
ment of covered claims under certain insurance policies to avoid excessive delay 
in	payment	and	to…minimize	financial	loss	to	claimants	or	policyholders	because	
of the insolvency of an insurer, to assist in the detection and prevention of insurer 
insolvencies, and to provide a means of funding the cost of such protection among 
insurers.” KRS 304.36-020. Under the Kentucky Insurance Guaranty Association 
Act, the KIGA has the rights, duties, and obligations of the insolvent insurer, subject 
to a maximum of $300,000 or policy limits, whichever is less, for each covered 
claim. KRS 304.36-080. Notably, the liability limits contained in the Kentucky 
Insurance Guaranty Association Act have been increased over time. When initially 
enacted, the Kentucky Insurance Guaranty Association Act included a $50,000 
cap on the KIGA’s liability. However, in 1990, the $50,000 cap on liability was 
increased to $100,000. Subsequently, the General Assembly amended the act to 
increase the amount of coverage from $100,000 to $300,000 in cases involving 
insolvent insurance companies.

Before an injured person is entitled to recover from KIGA, the claimant 
must	first	exhaust	his	or	her	right	under	his	insurance	policy,	KRS	304.36-120(1),	
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even	if	exhausting	those	rights	results	in	the	claimant	being	deprived	of	benefits	
from his own underinsured motorist carrier. Hawkins v. Kentucky Ins. Guar. Ass’n, 
838 S.W.2d 410 (Ky. Ct. App. 1992). Conversely, the Kentucky Court of Appeals 
has	established	that	amounts	paid	or	payable	for	basic	reparation	benefits	are	not	
deducted from the KIGA’s liability. For example, in Stone v. Kentucky Ins. Guar. 
Ass’n, 858 S.W.2d 726 (Ky. Ct. App. 1993), the KIGA had taken over the defense 
of a tortfeasor whose insurer had become insolvent. At trial, the injured party re-
ceived a jury award in excess of the KIGA’s statutory maximum of $50,000. The 
issue before the court in Stone	was	whether	the	$10,000	in	basic	reparation	benefits	
received by the injured party should be deducted from the total jury award, leaving 
the KIGA liable for $50,000, or from the statutory maximum of $50,000, leaving 
the KIGA liable for only $40,000. The Court of Appeals in Stone concluded that 
the $10,000 should be deducted from the total jury award, not KIGA’s statutory 
maximum of $50,000. In so deciding, the Court of Appeals indicated that KRS 
304.36-120, which requires claimants to seek recovery from their own insurer before 
looking	to	the	KIGA,	had	no	application	to	basic	reparation	benefits.	Stone at 728.

[2.47] Satisfying the Threshold

Under the MVRA, where no exception from no-fault applies, and neither 
the	plaintiff	nor	the	defendant	has	rejected	no-fault	benefits	in	accordance	with	
KRS 304.39-030, the injured person “may recover damages in tort for pain and 
suffering,	mental	anguish	and	inconvenience	because	of	bodily	injury,	sickness	or	
disease arising out of the ownership, maintenance, operation or use of such motor 
vehicle,” only if the injury is serious enough that one of the statutory conditions, 
also known as “thresholds,” is met. KRS 304.39-060(2)(b). There are two possible 
ways to satisfy the “thresholds” – meet the economic threshold of $1,000 in medical 
expenses	or	sustain	an	injury	which	fits	into	one	of	the	noneconomic	thresholds.	
KRS	304.39-060(2)(b)	identifies	six	different	noneconomic	thresholds,	which	are	
met	if	the	plaintiff’s	injury	or	disease	“consists	in	whole	or	in	part”	of	any	of	the	
following:		permanent	disfigurement;	fracture	to	a	bone;	compound,	comminuted,	
displaced,	or	compressed	fracture;	loss	of	a	body	member;	permanent	injury	within	
reasonable	medical	probability;	permanent	loss	of	bodily	function;	or	death.	In	sum,	
unless	one	of	the	thresholds	discussed	below	is	satisfied,	the	injured	party	has	no	
claim	for	pain	and	suffering	against	the	alleged	tortfeasor.

[2.48] Medical Expenses in Excess of $1,000

KRS	304.39-060(2)(b)	requires	that	“the	benefits	which	are	payable	for	
such	injury	as	‘medical	expense’	or	which	would	be	payable	but	for	any	exclusion	
or deductible…exceed one thousand dollars ($1,000).” In determining whether 
an injured party’s medical expenses exceed $1,000, future medical expenses are 
disregarded. Higgins v. Searcy, 572 S.W.2d 623 (Ky. Ct. App. 1978). For medical 
expenses to be considered in determining whether the threshold is met, the medical 
expenses claimed by the injured party must have been reasonably necessitated by 



2-31

No-Fault Insurance

the injuries. See Smith v. Meyer, 660 S.W.2d 9 (Ky. Ct. App. 1983) (jury issue may 
exist as to whether medical expenses were reasonably necessary). In addition, a 
chiropractor’s expenses fall within the category of medical expenses that can be 
considered	in	determining	whether	the	injured	party	has	satisfied	the	medical	ex-
pense threshold. KRS 304.39-020(5)(a).

If an injured party received free medical service, the “equivalent value” 
of such services should be considered in determining whether the injured party 
has	satisfied	 the	 threshold.	Smith v. Meyer, 660 S.W.2d 9 (Ky. Ct. App. 1983). 
However, the expense of a medical examination requested by an insurer pursuant 
to KRS 304.39-270 should not be considered in determining whether the injured 
party	has	satisfied	the	medical	expense	threshold.	Id.

While	there	is	no	specified	time	within	which	these	medical	expenses	must	
be incurred, the court in Higgins v. Searcy, 572 S.W.2d 623 (Ky. Ct. App. 1978), 
held	that	the	plaintiff	had	not	satisfied	the	threshold	when	she	had	incurred	less	than	
$1,000 in medical expenses in the two years following the accident in question, 
even though she anticipated incurring additional medical expenses.

[2.49]	 Permanent	Disfigurement

The	permanent	disfigurement	threshold	was	addressed	in	detail	in	Smith v. 
Higgins, 819 S.W.2d 710 (Ky. 1991). In Smith,	the	court	considered	five	scars	upon	
the	claimant’s	knee,	the	longest	of	which	was	approximately	five	inches	long.	The	
Kentucky Supreme Court reversed the Court of Appeals, which relied upon its ear-
lier decision in Duncan v. Beck,	553	S.W.2d	476	(Ky.	Ct.	App.	1977),	and	affirmed	
the trial court’s granting of summary judgment in the insurer’s favor because the 
injury	“did	not	materially	alter	[the	claimant’s]	appearance”	and	was	insufficient	to	
constitute	permanent	disfigurement.	See Higgins at 711. Reversing the lower courts, 
the Kentucky Supreme Court held that “any scar capable of ordinary perception 
or	which	produces	ongoing	personal	discomfort	 constitutes	disfigurement.”	 Id. 
at 712. Furthermore, the court indicated that there is a presumption that scars are 
permanent, and a factual issue exists as to permanency of a scar only if the insurer 
presents evidence that the scar is temporary or transient. To the extent that Duncan 
v. Beck, supra, implied that only scars of a serious nature resulted in permanent 
disfigurement,	the	Kentucky	Supreme	Court	overruled	Duncan v. Beck in Smith.

[2.50] Fracture to a Bone

Originally, this threshold element provided that the threshold was met if 
the	injured	party	suffered	a	fracture	to	a	weight	bearing	bone.	However,	because	
of apparent confusion as to what constituted a weight bearing bone, a fracture to 
any	bone	now	satisfies	the	threshold.
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[2.51] A Compound, Comminuted, Displaced, or Compressed Fracture

Because of the change to the immediately preceding threshold, this thresh-
old element is now deemed redundant.

[2.52] Loss of a Body Member

“Body	member”	is	not	defined	in	the	MVRA,	and	the	issue	of	whether	an	
injured person has incurred a loss of a body member has not been addressed in a 
reported decision in Kentucky. The lack of reported decisions on this issue probably 
is	explained	by	the	fact	that	any	person	who	has	suffered	an	injury	which	could	
constitute the loss of a body member will have incurred over $1,000 in reasonably 
needed medical expenses.

[2.53] Permanent Injury within a Reasonable Medical Probability

To establish “permanency,” some medical testimony will be necessary. 
Higgins v. Searcy, supra. Thus, this threshold element will depend largely on 
whether a physician will express the opinion within a reasonable degree of med-
ical probability, that the injured party’s injury is permanent. If the physician has 
no opinion as to the permanency of the injured party’s injury, the threshold is not 
satisfied.	Duncan v. Beck, 553 S.W.2d 476 (Ky. Ct. App. 1977), overruled on other 
grounds by Smith v. Higgins, 819 S.W.2d 710 (Ky. 1991).

[2.54] Permanent Loss of Bodily Function

Like	body	member,	“bodily	function”	is	not	defined	in	the	MVRA,	and	
there are no reported Kentucky decisions dealing with this threshold element. 
Again,	any	person	suffering	what	may	be	considered	a	permanent	loss	of	bodily	
function likely will have incurred $1,000 in medical expenses. If a case involves 
the	resolution	of	whether	a	person	has	suffered	a	permanent	loss	of	bodily	function,	
a court likely would look to the cases discussed above in determining whether the 
loss is permanent.

[2.55] Death

Death is probably included as a threshold element in the MVRA to allow 
the administrator of an estate of a person who experiences conscious pain and 
suffering	at	the	time	of	the	accident	and	at	the	time	of	death,	but	who	dies	prior	
to incurring much in the way of medical expense, to sue in tort for the decedent’s 
pain	and	suffering.	There	are	no	reported	decisions	in	Kentucky	dealing	with	death	
as a threshold element.
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[2.56] Rejection of Partial Abolition of Tort Liability

Kentucky law permits any person to refuse to consent to the limitations on 
his or her tort rights and liabilities contained in the MVRA. See KRS 304.39-060(4). 
The	procedures	to	follow	in	filing	a	rejection	are	set	forth	in	KRS	304.39-060(4)	
and (5). An insurer must inform the insured of his or her right to reject the partial 
abolition of their tort rights. KRS 304.39-060(6). A proper rejection “shall result 
in the full retention by the individual of his or her tort rights and tort liabilities.” 
KRS 304.39-060(7). The option to reject the partial abolition of tort rights appears 
to have been an important factor in Kentucky courts upholding the constitution-
ality of the MVRA’s partial abolition of an injured party’s tort rights. See Fann v. 
McGuffey,	534	S.W.2d	770	(Ky.	1975);	Stinnett v. Mulquin, 579 S.W.2d 374 (Ky. 
Ct. App. 1978).

An accident victim seeking to avoid the partial abolition of his or her 
tort rights has the burden to prove that he or she has properly rejected the no-fault 
provisions. Thompson v. Piasta, 662 S.W.2d 223 (Ky. Ct. App. 1983). Where no 
rejection	has	been	filed	on	behalf	of	the	injured	party	with	the	Department	of	In-
surance as required by KRS 304.39-060(5)(a), the injured party is subject to the 
partial abolition of his or her tort rights as a matter of law. Id.

More importantly, an insured who rejects the partial abolition of his or her 
tort	rights	automatically	rejects	the	right	to	recover	basic	reparation	benefits.	KRS	
304.39-060(8). However, an insured who has rejected the partial abolition of tort 
rights	can	“buy	back”	basic	reparation	benefits	coverage.	See KRS 304.39-150(5).

[2.57] Limitations of Actions

The MVRA contains its own statute of limitations, which establishes a 
default two-year limitations period, rather than the default one-year period for typ-
ical	tort	suits.	Kentucky	courts	have	recognized	two	reasons	as	to	why	this	special	
statute of limitations was provided. First, the longer than normal limitations period 
contained in the MVRA created a period of time in which persons could become 
familiar with the intricacies of the no-fault statute. Everman v. Miller, 597 S.W.2d 
153 (Ky. Ct. App. 1979). Second, a longer statute of limitations is needed to allow 
an	injured	party	to	look	first	to	their	no-fault	benefits,	before	filing	a	lawsuit	against	
the alleged tortfeasor. Bailey v. Reeves, 662 S.W.2d 832 (Ky. 1984).

KRS 304.39-230 establishes a complex, but fairly straightforward, set 
of	limitations	on	actions.	First,	if	no	benefits	have	been	paid	for	loss	other	than	
death,	a	claim	for	no-fault	benefits	for	such	loss	must	be	brought	within	two	years	
after	the	insured	suffers	the	loss	and	either	knows	or	should	know	that	the	loss	was	
caused by the accident. KRS 304.39-230(l). But, in no event shall an action for 
those	benefits	be	brought	later	than	four	years	after	the	accident.	Id. Interpreting 
the MVRA’s statute of limitations, the Kentucky Court of Appeals interpreted 
KRS 304.39-230(1) to allow an action to be brought more than two years after 
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the	accident;	however,	the	court	limited	recovery	in	such	an	action	to	the	“loss”	
incurred	in	the	two	years	immediately	preceding	the	filing	of	the	action.	State Auto. 
Ins. Co. v. Lange,	697	S.W.2d	167	(Ky.	Ct.	App.	1985).	If	no	benefits	have	been	
paid	to	a	decedent	or	survivor,	the	survivor’s	claim	for	survivor’s	benefits	must	be	
brought within one year from the decedent’s death or four years from the accident, 
whichever is earlier. KRS 304.39-230(l).

On	the	other	hand,	if	some	benefits	have	been	paid	for	loss	other	than	
death,	an	action	for	future	benefits,	other	than	survivor’s	benefits,	must	be	brought	
within	two	years	from	the	time	of	the	last	payment	of	benefits.	KRS	304.39-230(l).	
If	the	decedent	had	received	no-fault	benefits	prior	to	death,	an	action	for	survi-
vor’s	benefits	must	be	brought	within	one	year	from	the	death	or	four	years	from	
the	date	of	the	last	payment	of	benefits	to	the	decedent,	whichever	is	earlier.	KRS	
304.39-230(2).	If	survivor	benefits	have	been	paid,	an	action	for	further	survivor	
benefits	by	the	same	or	another	claimant	must	be	brought	within	two	years	from	
the	date	of	the	last	payment	of	survivor	benefits.

Furthermore,	there	are	three	additional	provisions	which	affect	the	above	
time	limits.	First,	if	a	claimant	timely	files	an	action	for	benefits,	but	the	wrong	
reparations obligor is named as the defendant, the claimant has an additional 60 
days in which to sue the correct obligor if the original time limit has expired. KRS 
304.39-230(3). If the original time has not expired, the claimant has the entire 
amount of remaining time. Id. Second, if an assigned claim is rejected, the claimant 
has	60	days	from	the	time	of	the	rejection	of	the	claim	in	which	to	file	an	action	
against the reparation obligor to which it was assigned. KRS 304.39-230(4). Third, 
if	a	person	entitled	to	benefits	is	under	legal	disability	when	the	right	to	bring	an	
action	for	the	benefits	first	accrues,	the	period	of	his	or	her	disability	is	a	part	of	the	
time limited for commencement of the action. KRS 304.39-230(5). Therefore, a 
minor	must	commence	a	claim	for	benefits	within	the	applicable	limitations	period	
and cannot wait until he or she reaches the age of majority. See Jackson v. State 
Auto. Mut. Ins. Co., 837 S.W.2d 496 (Ky. 1992). This rule does not apply to his or 
her tort claims as noted below.

[2.58] Tort Actions

Most of the litigation involving the limitation of actions provisions of 
the MVRA deals with the limitation applicable to tort actions not abolished by 
the MVRA. An action for tort liability not abolished by KRS 304.39-060 may be 
commenced not later than two years after the injury, or the death, or the date of the 
last basic or added reparation payment made by any reparation obligor, whichever 
later occurs. KRS 304.39-230(6). That provision applies to all tort actions within 
the purview of the MVRA, Goodin v. Overnight Transp. Co., 701 S.W.2d 131 (Ky. 
1985), and even applies to motor vehicle accident victims who are not entitled to 
basic	reparation	benefits,	Troxell v. Trammell, 730 S.W.2d 525 (Ky. 1987), to actions 
against nonmotorists, Bailey v. Reeves, 662 S.W.2d 832 (Ky. 1984), and to actions 
brought by survivors of a moped operator. Howard v. Hicks, 737 S.W.2d 711 (Ky. 
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Ct. App. 1987). However, under the theory that a claim against the Commonwealth 
for injuries received in a motor vehicle accident is not within the purview of the 
MVRA, a claim against the Commonwealth arising from those injuries must be 
filed	with	the	Board	of	Claims	within	one	year	of	the	receipt	of	the	injuries.	Com-
monwealth v. Abner, 810 S.W.2d 504 (Ky. 1991). Relying on the same reasoning, 
the Kentucky Supreme Court determined that the traditional one year limitations 
applicable to injuries to the person applies to loss of consortium claims. Floyd v. 
Gray, 657 S.W.2d 936 (Ky. 1983). Thus, in an action in which an injured party 
seeks recovery for injuries incurred in a motor vehicle accident and the injured 
party’s	spouse	seeks	recovery	for	loss	of	consortium,	different	limitations	periods	
apply to the two claims.

The provisions of KRS 304.39-230(6) can greatly extend the time in 
which an injured party can bring a tort action against the tortfeasor. For example, 
in Crenshaw v. Weinberg, 805 S.W.2d 129 (Ky. 1991), the accident occurred on 
February 3, 1986. Within the two years following the accident, no basic reparation 
benefits	were	paid	and	no	tort	action	was	filed.	A	tort	action	was	subsequently	filed	
on July 12, 1988, two and a half years after the accident. After the tort action was 
filed,	basic	reparation	benefits	were	paid	for	the	first	time.	Because	the	tort	action	
could	have	been	filed	within	two	years	of	the	date	of	the	last	payment	of	basic	
reparation	benefits,	 the	Kentucky	Supreme	Court	 held	 that	 the	 tort	 action	was	
timely,	even	though	it	was	filed	two	and	a	half	years	after	the	accident	and	before	
any	basic	reparation	benefits	were	paid.	See Crenshaw at 131-32.

In 2017, KRS 304.39-230(6) was amended to clarify that the date of issu-
ance of the last basic or added reparation payment made by the reparation obligor 
would	be	the	effective	date	for	purposes	of	determining	the	statute	of	limitations	
for tort actions, if it were the later in time than the injury or death. The statutory 
revision	further	clarified	that	“replacement	payments”	do	not	extend	the	period	
further beyond the date of the original payment.

Finally, an infant or person under disability has two years after the attain-
ment of majority or release from disability in which to bring a tort liability action. 
Lemmons v. Ransom, 670 S.W.2d 478 (Ky. 1984).
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[3.1] Uninsured Motorist Coverage

Uninsured	motorist	coverage	(also	commonly	known	as	“UM	coverage”)	
is	a	required	provision	in	every	policy	of	automobile	liability	insurance,	pursuant	
to	KRS	304.20-020.	UM	coverage	is	a	first-party	coverage	whereby	the	insurer	
must	pay	its	own	insured	for	damages	which	the	insured	sustained	from	the	owner	
or	driver	of	an	uninsured	motor	vehicle.	In	other	words,	“the	purpose	and	intent	
of	the	[UM]	statute	is	to	treat	the	insured	victim	as	if	the	tortfeasor	is	insured....”	
Wine v. Globe American Cas. Co.,	917	S.W.2d	558	(Ky.	1996).

[3.2] Mandatory Nature

KRS	304.20-020(1)	provides	for	mandatory	inclusion	of	UM	coverage	
along	with	every	bodily	injury	liability	policy	covering	motor	vehicles	registered	
or	principally	garaged	in	Kentucky,	unless	UM	coverage	is	rejected	in	writing	by	
the insured.

If	a	policy	fails	to	contain	the	statutorily	mandated	coverage,	it	will	nev-
ertheless	be	read	as	if	it	contains	such	coverage.	As	an	exception	to	the	general	
rule	that	coverage	follows	from	the	payment	of	premium,	if	an	insurance	policy	
does	not	include	UM	coverage	and	the	insured	did	not	reject	it	 in	writing,	UM	
coverage	in	the	minimum	statutory	amount	will	be	imputed,	even	if	the	premium	
has	not	been	paid	for	that	specific	coverage.	Meridian Mut. Ins. Co. v. Siddons,	
451	S.W.2d	831	(Ky.	1970).

If	an	insured	does	reject	UM	coverage	in	writing,	the	rejection	will	con-
tinue	to	apply	to	renewal	policies	with	the	same	company	until	the	insured	requests	
UM	coverage	in	writing.	KRS	304.20-020(2).

Kentucky’s	Motor	Vehicle	Reparations	Act	does	not	mandate	UM	cov-
erage	and	is	of	a	separate	statutory	basis;	therefore,	rejecting	UM	coverage	is	not	
in	conflict	with	mandatory	insurance	requirements.	Hoffman v. Yellow Cab Co. of 
Louisville,	57	S.W.3d	257	(Ky.	2001).	Self-insureds	are	not	required	to	provide	
UM	coverage.	Id.

[3.3] Mandatory Limits

The	coverage	must	be	in	at	least	the	minimum	limits	established	for	bodily	
injury	liability	coverage	(presently	$25,000	per	person	and	$50,000	per	accident).	
KRS	304.20-020(1).	Any	policy	provision	that	attempts	to	reduce	the	amount	of	
UM	coverage	below	the	required	amount	will	be	void	because	public	policy	will	
not	permit	the	contract	to	take	away	that	which	the	statute	requires	to	be	given.	
State Farm Mut. Auto. Ins. Co. v. Fletcher,	578	S.W.2d	41	(Ky.	1979).
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[3.4]	 Definition	of	Uninsured	Motor	Vehicle

By	statute,	uninsured	vehicles	include	those	where	the	torfeasor’s	insurer	is	
insolvent;	the	bodily	injury	coverage	limits	are	less	than	the	statutory	limits	required	
by	law;	and	where	the	tortfeasor’s	insurer	denies	coverage.	KRS	304.20-020(2).

In	addition	to	the	statutory	definitions,	insurers	have	some	leeway	in	further	
defining	an	uninsured	motor	vehicle,	as	the	General	Assembly	did	not	presume	
to	write	a	policy	with	the	statute,	but	only	provide	a	general	outline	of	mandatory	
coverage.	Preferred Risk Mut. Ins. Co. v. Oliver,	551	S.W.2d	574	(Ky.	1977).

The	fact	that	a	vehicle	is	not	insured	by	its	owner	does	not	automatically	
render	it	as	an	uninsured	motor	vehicle.	If	the	uninsured	vehicle	is	being	driven	
by	a	driver	who	has	liability	insurance	applicable	to	the	accident,	the	vehicle	is	
insured	with	regard	to	that	accident	and	occupants	of	the	other	car	will	not	prevail	
in	an	uninsured	motorist	claim.	See Roy v. State Farm Mut. Auto. Ins. Co.,	954	F.2d	
392	(6th	Cir.	1992);	Commonwealth Fire & Cas. Ins. Co. v. Manis,	549	S.W.2d	
303	(Ky.	Ct.	App.	1977).

The	insured	has	the	burden	of	establishing	that	an	adverse	driver	was	in	
fact	an	uninsured	motorist.	Motorist Mut. Ins. Co. v. Hunt,	549	S.W.2d	845	(Ky.	
Ct.	App.	1977).	In	the	event	an	injured	party	accepts	a	settlement	payout	from	a	
tortfeasor’s	liability	insurer,	recovery	under	the	injured	party’s	UM	policy	will	be	
precluded,	even	if	the	liability	insurer	denies	the	applicability	of	liability	coverage.	
Dyer v. Providian Auto & Home Ins. Co.,	242	S.W.3d	654	(Ky.	Ct.	App.	2007).

[3.5] Persons Covered

The	motorist	who	purchases	uninsured	motorist	insurance	is	covered	while	
driving	his	own	insured	vehicle.	Given	the	personal	nature	of	UM	coverage,	courts	
have	held	that	it	follows	the	insured	regardless	of	whether	the	insured	is	injured	
as	a	motorist,	a	passenger,	or	as	a	pedestrian	and	such	coverage	is	only	limited	by	
the	actual,	valid	exclusions	of	each	insurance	policy.	Dupin v. Adkins,	17	S.W.3d	
538	(Ky.	Ct.	App.	2000).

No	coverage	exists	for	an	insured’s	own	intentional	act.	Some	polices	may	
require	that	insured’s	injuries	result	from	an	“accident.”	Courts	will	interpret	what	
incidents	constitute	an	“accident”	from	the	perspective	of	the	insured-victim,	not	
the uninsured motorist. Stamper v. Hayden,	334	S.W.3d	120	(Ky.	Ct.	App.	2011).

UM	coverage	is	often	expanded	by	the	use	of	omnibus	clauses	to	also	
cover	members	of	the	insured’s	family	residing	in	the	same	household.	Prior	to	
UM	coverage	being	mandatory,	a	household	exclusion	could	be	applied	to	cover-
age. See,	e.g.,	Allen v. West Am. Ins. Co.,	467	S.W.2d	123	(Ky.	1971).	In	light	of	
the	Kentucky	Supreme	Court’s	decision	in	Bishop v. Allstate Ins. Co.,	623	S.W.2d	
865	(Ky.	1981),	wherein	the	court	held	that	the	household	exclusion	could	not	be	
applied	to	defeat	coverage	which	is	mandatory	in	nature,	such	an	exclusion	no	
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longer is permitted. See Chaffin v. Kentucky Farm Bureau Ins. Cos.,	789	S.W.2d	
754	(Ky.	1990).

The	courts	have	been	required	to	hear	several	cases	involving	the	con-
struction	of	an	omnibus	clause	with	the	language	“resident	of	the	same	household.”	
Legal	residency	is	based	on	fact	and	intention.	Ellison v. Smoots, Admr.,	151	S.W.2d	
1017	(1941).	Because	the	question	of	intent	is	usually	a	factual	issue,	residence	
generally	will	be	a	factual	issue.	Perry v. Motorists Mut. Ins. Co.,	860	S.W.2d	762	
(Ky.	1992).

The	availability	of	UM	coverage	may	also	be	determined	based	upon	
whether	an	individual	is	said	to	be	an	“occupant”	of	a	vehicle.	In	Kentucky Farm 
Bureau Mut. Ins. Co. v. McKinney,	831	S.W.2d	164	(Ky.	1992),	the	court	set	forth	
the	following	criteria	to	determine	whether	someone	is	“occupying”	a	vehicle:

(1)	 a	causal	connection	between	the	injury	and	the	use	of	the	
insured	vehicle;

(2)	 a	reasonably	close	geographic	proximity	to	the	insured	ve-
hicle	–	there	does	not	need	to	be	actual	touching;

(3)	 the	person	must	be	vehicle	oriented	rather	than	highway	or	
sidewalk	oriented	at	the	time;	and,

(4)	 the	person	must	also	be	engaged	in	a	transaction	essential	
to	the	use	of	the	vehicle.

Using	this	criteria	the	McKinney	court	found	that	a	woman	and	her	unborn	child	
were	occupying	a	truck	the	mother	had	been	driving,	even	though	the	mother	had	
exited	the	truck	and	was	standing	130-200	feet	from	it	when	struck	by	a	motorcycle.

[3.6]	 Exclusions

Because	the	uninsured	motorist	statute	only	presents	an	outline	of	what	
must	be	included	in	UM	coverage,	that	statute	does	not	invalidate	all	exclusions	
but	only	those	that	are	unreasonable.	Commercial Union Ins. Co. v. Delaney,	550	
S.W.2d	499	(Ky.	1977).	The	exclusionary	or	limiting	language	in	policies	must	be	
clear	and	unequivocal	and	such	policy	language	is	to	be	strictly	construed	against	
the	insurance	company	and	in	favor	of	the	extension	of	coverage.	Eyler v. Nation-
wide Mutual Fire Ins. Co.,	824	S.W.2d	855	(Ky.	1992).

KRS	304.20-020(1)	does	not	require	coverage	for	damages	caused	by	an	
“unidentified	motor	vehicle,”	(e.g.,	a	“hit	and	run”	vehicle,	whose	insurance	status	
is	unknown)	and	KRS	304.20-020(2)	does	not	include	such	a	vehicle	within	the	
additional	definitions	of	an	“uninsured	motor	vehicle.”	Therefore,	a	policy	may	
specifically	exclude	coverage	in	a	hit	and	run	incident.	Dowell v. Safe Auto Ins. Co.,	
208	S.W.3d	872	(Ky.	2006).	Further,	most	UM	policies	contain	a	provision	requir-
ing	physical	contact	between	an	unidentified	(hit	and	run)	vehicle	and	the	insured	



3-8

Automobile Insurance Law in Kentucky

or	the	vehicle	which	he	was	occupying	in	order	to	prevent	fraudulent	claims.	Jett 
v. Doe,	551	S.W.2d	221	(Ky.	1977);	Burton v. Farm Bureau Ins. Co.,	116	S.W.3d	
475	(Ky.	2003).	The	physical	contact	requirement	does	not	necessarily	have	to	be	
between	the	claimant’s	vehicle	and	the	unidentified	vehicle	–	it	may	be	between	the	
insured	vehicle	and	an	intermediate	vehicle	in	the	case	of	a	chain	reaction.	Shelter 
Mut. Ins. Co. v. Arnold,	169	S.W.3d	855	(Ky.	2005).	In	some	instances,	physical	
contact	may	not	be	with	the	unidentified	vehicle,	but	rather	with	an	object.	If	the	
object	that	hit	the	injured	party’s	vehicle	is,	or	was,	attached	to	the	unidentified	
vehicle	 and	was	 an	 “integral	part”	of	 it,	 then	 the	physical	 contact	 requirement	
will	be	satisfied.	State Farm Mut. Auto. Ins. Co. v. Baldwin,	373	S.W.3d	424	(Ky.	
2012).	However,	an	object,	such	as	a	propelled	rock,	into	the	insured	vehicle	does	
not	satisfy	the	physical	contact	requirement.	Masler v. State Farm Mut. Auto. Ins. 
Co.,	894	S.W.2d	633	(Ky.	1995).

Although	Kentucky	case	law	previously	held	that	policies	could	contain	a	
clause	that	excluded	bodily	injuries	sustained	while	occupying	vehicles	which	are	
owned	by	the	injured	person	or	a	relative	but	are	not	scheduled	for	UM	coverage,	
Kentucky	law	now	establishes	that	such	clauses,	with	respect	specifically	to	UM	
coverage,	are	void	as	against	public	policy.	Chaffin v. Kentucky Farm Bureau Ins. 
Cos.,	789	S.W.2d	754	(Ky.	1990);	Allstate Ins. Co. v. Dicke,	862	S.W.2d	327	(Ky.	
1993);	Hamilton Mut. Ins. Co. v. U.S. Fidelity & Guar. Co.,	926	S.W.2d	466	(Ky.	
Ct.	App.	1996).	It	is	important	to	note	that	while	this	exclusion	is	void	as	against	
public	 policy	 for	 uninsured	motorist	 (“UM”)	 coverage,	 underinsured	motorist	
(“UIM”)	coverage	now	undergoes	a	separate	analysis.	See Philadelphia Indem. Ins. 
Co., Inc. v. Tryon,	502	S.W.3d	585	(Ky.	2016).	However,	a	provision	specifically	
excluding	from	UM	coverage	persons	using	or	occupying	motorcycles	remains	
valid	and	enforceable.	State Farm Mut. Auto. Ins. Co. v. Christian,	555	S.W.2d	
571	(Ky.	1977);	Preferred Risk Mut. Ins. Co. v. Oliver,	551	S.W.2d	574	(Ky.	1977).

[3.7]	 Setoffs

Once	all	requirements	are	met	for	a	valid	uninsured	motorist	claim,	the	
injured	party	is	entitled	to	receive	a	sum	equivalent	to	the	compensatory	damages	
for	which	the	uninsured	person	is	legally	liable,	subject	only	to	the	UM	policy	limits.	
KRS	304.20-020(1)	does	not	require	a	liability	insurer	to	provide	UM	coverage	
for	punitive	damages.

In	a	case	where	both	UM	coverage	and	personal	injury	protection	(“PIP”)	
are	available,	PIP	is	paid	first.	Then,	any	UM	payments	which	do	not	duplicate	the	
same	items	of	damage	already	paid	under	PIP	must	be	paid,	up	to	and	including	
policy	limits.	State Farm Mut. Auto. Ins. Co. v. Fletcher,	578	S.W.2d	41	(Ky.	1979).	
Any	provision	that	attempts	to	reduce	the	amount	payable	under	UM	coverage	by	
the	amount	of	PIP	paid	or	payable	to	the	injured	person	is	void.	Id.
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[3.8]	 Stacking

In	Meridian Mut. Ins. Co. v. Siddons,	451	S.W.2d	831	(Ky.	1970),	the	
Kentucky	Supreme	Court	first	held	that	stacking	of	UM	coverage	by	the	named	
insured	is	permitted	where	there	are	separate	policies	for	each	vehicle	insured	and	
where	the	named	insured	has	not	rejected	the	coverage	in	writing.	A	number	of	
decisions	followed	which	addressed	the	scope	and	application	of	KRS	304.20-020	
(requiring,	unless	waived,	UM	coverage	as	a	part	of	every	automobile	liability	pol-
icy)	and	the	stacking	of	that	coverage	where	more	than	one	policy	was	potentially	
available.	In	Kentucky Farm Bureau Mut. Ins. Co. v. Vanover,	506	S.W.2d	517	(Ky.	
1974),	for	instance,	stacking	was	approved	where	the	insured	was	not	occupying	
either	of	his	insured	vehicles	at	the	time	of	the	accident.	See also Allstate Ins. Co. 
v. Napier,	505	S.W.2d	169	(Ky.	1974)	(insured	injured	while	operating	a	vehicle	
insured	by	one	policy	was	entitled	to	payment	of	UM	coverage	under	both	that	
policy	and	a	separate	policy	insuring	another	vehicle	owned	by	the	insured);	Zurich 
Insurance Co. v. Hall,	516	S.W.2d	861	(Ky.	1974)	(estate	of	deceased	passenger	
in	a	vehicle	owned	and	operated	by	another	was	entitled	to	UM	coverages	of	both	
her	own	policy	and	the	operator’s	policy,	despite	the	fact	that	she	had	not	paid	the	
premium	for	the	operator’s	policy).

The	 Supreme	Court	 addressed	whether	 a	UM	 claimant	 could	 stack	
separate	UM	coverages	for	multiple	vehicles	insured	by	the	same	policy	in	Ohio 
Cas. Ins. Co. v. Stanfield,	581	S.W.2d	555	(Ky.	1979).	The	claimant,	an	injured	
police	officer,	sought	to	stack	the	UM	coverages	on	all	63	vehicles	owned	by	the	
police	department,	for	a	total	coverage	of	$630,000.	Both	the	Circuit	Court	and	
the	Court	of	Appeals	held	that	stacking	applied	and	the	officer	was	entitled	to	the	
full	$630,000.	The	outcome	of	stacking	in	this	case	caused	the	Supreme	Court	to	
distinguish	between	an	“insured	of	the	first	class”	who	paid	the	premium	(or	on	
whose	behalf	the	premium	was	paid)	and	an	“insured	of	the	second	class”	who	did	
not	pay	the	premium.	Based	on	this	distinction,	the	court	established	that	an	insured	
may	stack	coverages	with	respect	to	which	he	is	an	insured	of	the	first	class	but	
may	not	stack	coverages	with	respect	to	which	he	is	an	insured	of	the	second	class.

After	Stanfield,	 the	 response	 of	 the	 insurance	 industry	was	 to	 include	
anti-stacking	provisions.	In	Hamilton v. Allstate Ins. Co.,	789	S.W.2d	751	(Ky.	
1990)	and	Chaffin v. Kentucky Farm Bureau Ins. Cos.,	789	S.W.2d	754	(Ky.	1990),	
the	Kentucky	Supreme	Court	held	that	provisions	which	prevent	the	stacking	of	
coverages	are	unenforceable	as	they	relate	to	UM	coverage.	The	court’s	reasoning	
was	based	both	on	the	mandatory	nature	of	UM	coverage	and	the	doctrine	of	“rea-
sonable	expectations,”	when	one	has	paid	separate	premiums	on	separate	vehicles,	
he	may	reasonably	expect	to	be	able	to	stack	those	coverages.	In	Hamilton,	the	
court	expressly	overruled	State Farm Fire & Cas. Co. v. Short,	603	S.W.2d	496	
(Ky.	Ct.	App.	1980),	an	earlier	Court	of	Appeals	decision	in	which	an	anti-stacking	
provision	was	upheld.
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In	Adkins v. Kentucky Nat. Ins. Co.,	220	S.W.3d	296	(Ky.	Ct.	App.	2007),	
the	Court	of	Appeals	held	that	an	insurer	is	not	required	to	stack	multiple	units	of	
UM	coverage	which	have	been	paid	by	a	single	premium,	if	that	premium	is	not	
based	on	the	number	of	vehicles	insured.	In	other	words,	stacking	can	be	defeated	
with	appropriate	policy	language	where	the	premium	is	actuarial.	This	conclusion	
was	based	on	the	court’s	recognition	that	an	insured	has	no	reasonable	expectation	
of	stacking	where	he	pays	a	single	premium	which	does	not	vary	based	on	the	
number	of	vehicles	insured.

[3.9]	 UM	Coverage	and	the	Kentucky	Insurance	Guaranty	Association

Included	within	the	definition	of	an	uninsured	motor	vehicle	is	a	motor	
vehicle	where	the	liability	insurer	thereof	is	unable	to	make	payment	with	respect	
to	the	legal	liability	of	its	insured.	KRS	304.20-020(2).	Thus,	a	person	injured	in	
an	automobile	accident	caused	by	the	negligence	of	a	person	whose	insurer	has	
become	insolvent	will	have	a	claim	against	his	own	uninsured	motorist	carrier.	That	
injured	party	may	also	be	entitled	to	recover	from	the	Kentucky	Insurance	Guaranty	
Association	(“KIGA”),	which	steps	into	the	shoes	of	an	insolvent	insurer.	KRS	
304.36-020.	Before	being	entitled	to	recovery	from	KIGA,	the	claimant	must	first	
exhaust	his	right	under	“his	insurance	policy.”	KRS	304.36-120(1).	The	KIGA’s	
liability	is	reduced	by	the	amount	recovered	by	the	injured	party	from	his	own	
insurer	(though	payments	made	under	one’s	policy	for	basic	reparation	benefits	are	
not	deductible	from	KIGA’s	liability).	Hawkins v. Kentucky Ins. Guar. Ass’n.,	838	
S.W.2d	410	(Ky.	Ct.	App.	1992);	Stone v. Kentucky Ins. Guar. Ass’n,	858	S.W.2d	
726	(Ky.	Ct.	App.	1993).

[3.10]	 Limitation	of	Actions	for	UM	Benefits

In	Kentucky,	the	statute	of	limitations	for	a	claim	based	on	a	written	con-
tract,	such	as	an	insurance	policy,	is	fifteen	years	after	the	cause	of	action	accrued.	
KRS	413.090(2).	However,	parties	to	an	insurance	contract	may	limit	the	time	in	
which	to	bring	a	claim	against	an	insurance	carrier,	so	long	as	the	time	is	no	shorter	
than	the	two	years	provided	for	tort	claims	by	the	Motor	Vehicle	Reparations	Act	
(that	is,	two	years	from	the	date	of	injury	or	issuance	of	last	PIP	payment,	whichever	
is	later).	State Farm Mut. Auto. Ins. Co. v. Riggs,	484	S.W.3d	724	(Ky.	2016);	Pike 
v. Government Employees Ins. Co.,	174	F.	App’x	311	(6th	Cir.	2006)	(unpublished	
opinion)	(“Because	the	policy	limitation	does	not	conflict	with	the	period	of	time	
prescribed	by	Kentucky	law	for	filing	a	personal	injury	claim	arising	from	a	motor	
vehicle	accident,	we	conclude	that	it	is	reasonable,	and	enforceable.”).

[3.11] Parties

In	uninsured	motorist	cases,	the	insurer	has	a	direct	contractual	obligation	
to	the	insured.	Therefore,	an	insured	is	not	required	to	obtain	a	judgment	against	
the	uninsured	motorist	before	making	a	claim	for	UM	benefits	and	may	sue	his	
own	uninsured	carrier	as	an	additional	party	defendant	when	he	sues	the	negligent	
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motorist	who	caused	the	accident.	Puckett v. Liberty Mut. Ins. Co.,	477	S.W.2d	811	
(Ky.	1971);	Wheeler v. Creekmore,	469	S.W.2d	559	(Ky.	1971).

A	policy	may	require	joinder	of	the	negligent	uninsured	motorist	in	an	
action	against	the	insurer	for	UM	benefits,	but	such	a	provision	will	not	be	en-
forced	when	the	accident	has	occurred	elsewhere	and	the	uninsured	motorist	is	a	
nonresident	who	is	not	amenable	to	process	in	Kentucky.	A	policy	provision	giving	
the	insurer	an	absolute	right	to	require	joinder	would	have	the	effect	of	defeating	
the	jurisdiction	of	the	court,	and	therefore	is	unenforceable.	See Puckett v. Liberty 
Mut. Ins. Co.,	477	S.W.2d	811	(Ky.	1971).

Where	the	insured	sues	the	uninsured	motorist	but	not	his	insurance	car-
rier,	the	carrier	may	wish	to	intervene	to	exert	influence	on	that	action.	One	way	
in	which	an	insurance	carrier	can	accomplish	intervention	in	a	case	was	addressed	
in Barry v. Keith,	474	S.W.2d	876	(Ky.	1971).

[3.12]	 Priority	of	Coverage

When	there	are	two	or	more	automobile	insurance	policies	which	provide	
coverage,	it	must	be	determined	which	will	be	“primary”	and	which	will	be	“sec-
ondary,”	responsible	for	the	excess.	In	the	context	of	uninsured	motorist	coverage,	
the	Kentucky	Supreme	Court	has	weighed	decisively	in	favor	of	the	vehicle	owner’s	
insurer	bearing	primary	responsibility.	Countryway Ins. Co. v. United Fin. Cas. 
Ins. Co.,	496	S.W.3d	424	(Ky.	2016).	Specifically,	where	two	competing	excess	
clauses	are	found,	the	court	opted	not	to	pursue	a	“battle	of	the	forms”	approach	
in	favor	of	setting	a	bright	line	rule.	Id.	The	rule	adopted	by	the	court	mirrored	the	
result in Kentucky Farm Bureau Mut. Ins. Co. v. Shelter Mut. Ins. Co.,	326	S.W.3d	
803	(Ky.	2010),	in	that	the	court	determined	priority	of	liability	should	be	assigned	
according	to	the	intent	of	the	Kentucky	Motor	Vehicle	Reparations	Act.	“In	our	
view,	much	as	in	Shelter,	the	MVRA	generally	obviates	priority	disputes	between	
the	UM	insurers	of	the	vehicle	and	an	injured	passenger	by	implicitly	fixing	primary	
UM	coverage	on	the	vehicle՚s	insurer.”	Countryway Ins. Co. v. United Fin. Cas. 
Ins. Co.,	496	S.W.3d	at	435.
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[4.1] Underinsured Motorist Coverage

KRS 304.39-320 requires insurers to make available underinsured motorist 
coverage (also commonly known as “UIM coverage”) to insureds upon their request. 
UIM coverage is designed to allow an insured to obtain coverage for the insured’s 
own injuries in the event that the tortfeasor causing the injured’s injuries does not 
have	sufficient	liability	coverage	to	fully	compensate	the	insured	for	his	injuries.

Despite	the	fact	that	UIM	coverage	is	required	to	be	offered,	it	is	not	man-
datory.	In	other	words,	an	insured’s	request	for	“full	coverage”	does	not	constitute	a	
request for UIM coverage. Flowers v. Wells,	602	S.W.2d	179	(Ky.	Ct.	App.	1980).

UIM	coverage,	 like	 uninsured	 coverage,	 is	 personal	 to	 the	 insured.	 It	
will	cover	the	insured	while	he	is	riding	in	other	vehicles	or	as	pedestrian,	as	long	
as all conditions are met. Sparks v. Trustguard Ins. Co.,	389	S.W.3d	121	(Ky.	Ct.	
App. 2012).

[4.2] Relationship to Uninsured Motorist Coverage

An individual who does not elect UIM coverage may still have a certain 
amount	of	what	can	be	termed	UIM	coverage.	This	is	because	KRS	304.20-020,	
the uninsured	motorist	statute,	defines	“uninsured”	to	include	a	car	(usually	from	
another	 a	 state)	which	has	 some	 liability	 insurance,	 but	 less	 than	 the	 statutory	
minimum. In American Home Assur. Co. v. Hughes,	310	F.3d	947	(6th	Cir.	2002),	
the Sixth Circuit held that “once a victim is injured by a motorist who falls within 
the	definition	of	an	uninsured	motorist,	the	proper	figure	to	which	one	should	look	
to determine maximum recovery is the amount of coverage purchased.” Hughes,	
310	F.3d	947	citing Vigneault v. Travelers Ins. Co.,	382	A.2d	910	(N.H.	1978).	
Thus,	in	these	instances,	the	insured	is	entitled	to	the	benefit	of	the	entire	coverage	
he	purchased,	not	just	the	difference	between	the	actual	coverage	and	the	statutory	
minimum.

[4.3] Amount of Coverage

While	KRS	304.39-320	requires	an	insurer	to	provide	underinsured	mo-
torist	coverage	if	it	is	requested,	the	coverage	does	not	need	to	be	in	any	minimum	
amount.	Thus,	a	policy	providing	UIM	coverage	in	the	amount	of	“basic	limits”	
has	been	interpreted	as	providing	$60,000	in	UIM	coverage,	an	amount	consistent	
with the minimum amount of liability coverage required by KRS 304.39-110(2). 
Transport Ins. Co. v. Ford,	886	S.W.2d	901	(Ky.	Ct.	App.	1994).

[4.4] Stacking

The law of stacking with respect to UIM coverage has been muddled 
in	recent	years	due	to	UIM	coverage,	unlike	UM	coverage,	not	being	considered	
mandatory. Allstate Ins. Co. v. Dicke,	862	S.W.2d	327	(Ky.	1993),	had	stood	for	the	
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proposition that UIM coverage for which a separate premium has been paid may 
be	stacked,	even	in	the	face	of	a	policy	provision	that	prohibits	stacking.	Howev-
er,	Dicke was expressly overruled by Philadelphia Indem. Ins. Co., Inc. v. Tryon,	
502	S.W.3d	585	(Ky.	2016)	to	the	extent	that	it	was	inconsistent	with	the	Tyron 
ruling. Tryon made a distinction between the treatment of UM and UIM coverage 
under Kentucky statutory law – that as insurers and insured have more freedom 
to	negotiate	UIM	coverage	(as	it	is	not	mandatory),	policy	provisions	excluding	
stacking are a reasonable result of the contract process and should be enforced 
where	explicit	(and,	as	in	Tryon,	ignored	when	not	made	explicitly).	Yet	a	close	
reading of the Tryon decision appears to support the notion that the previous rule 
on stacking in Dicke	would	still	apply,	particularly	based	upon	application	of	the	
reasonable	expectation	doctrine.	There	is	no	reason,	based	upon	recent	case	law,	
to believe that the rule on stacking has changed in light of Tyron.

[4.5]	 Right	to	an	Offset

Prior	to	1988,	KRS	304.39-320	contained	language	affording	“a	manda-
tory	setoff	of	a	tortfeasor’s	liability	limits	against	the	insured’s	UIM	limits.”	See 
also LaFrange v. United Serv. Auto. Ass’n,	700	S.W.2d	411	(Ky.	1985);	Simon v. 
Continental Ins. Co.,	724	S.W.2d	210	(Ky.	1986).	However,	on	July	15,	1988,	the	
Kentucky	legislature	eliminated	the	mandatory	setoff	language,	transforming	KRS	
304.39-320 “into a representation of the so-called ‘broad view’” of UIM coverage. 
Under	the	broad	view,	UIM	coverage	is	triggered	when	the	insured’s	damages	ex-
ceed	the	tortfeasor’s	liability	limits	and	PIP/basic	reparation	benefits	coverage,	at	
which	point	the	insured	is	entitled,	if	damages	require	it,	to	receive	the	full	amount	
of the UIM policy. The Kentucky Supreme Court explained the calculation used to 
determine an insured’s entitlement to UIM in Progressive Max Ins. Co. v. Jamison,	
431	S.W.3d	452	(Ky.	Ct.	App.	2013)	and	held	that	“Progressive	was	entitled	two	
statutory	set-offs	or	credits	against…the	total	damages	award,	as	fixed	by	the	jury.”	
Id.	at	458.	First,	Progressive	was	entitled	to	a	“$10,000	offset	for	basic	reparation	
benefits	paid.”	The	court	reasoned	that	as	Progressive	had	stepped	into	the	shoes	of	
the	tortfeasor,	it	would	have	the	same	tort	liability,	and	as	basic	reparations	benefits	
supplant	tort	liability	per	statute,	Progressive	was	due	the	offset.	Then,	Progressive	
was	then	entitled	to	a	“$25,000	credit	representing	the	liability	insurance	policy	
limit.” Id.	The	plaintiff	in	Jamison	had	settled	for	$15,000	with	the	tortfeasor’s	
insurer,	but	the	court	reasoned	that,	per	the	UIM	statute,	UIM	coverage	is	available	
only	after	the	tortfeasor’s	full	liability	insurance	has	been	exhausted,	which	in	this	
case	was	$25,000.	After	applying	the	set-offs	to	the	jury’s	total	damages	award	of	
$37.709.21,	the	net	judgment	totaled	$2,709.21	and	thus,	the	Kentucky	Court	of	
Appeals determined Progressive was “only contractually liable” under the UIM 
provision	of	the	insurance	policy	“in	the	amount	of	$2,709.21.”

However,	in	Philadelphia Indemnity Co. v. Morris,	990	S.W.2d	621	(Ky.	
1999),	the	Supreme	Court	declared	void	as	against	public	policy	a	provision	in	an	
employer’s	UIM	endorsement	that	required	that	workers’	compensation	benefits	
be	set	off	against	policy	limits.	Morris,	900	S.W.2d	at	627.	Therefore,	insurance	
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carriers	cannot	set	off	workers’	compensation	benefits	against	 the	policy’s	 face	
amount of UIM coverage. Id.

[4.6]	 Actions	for	UIM	Benefits

An injured party is not required to obtain a judgment against the tortfeasor 
before pursuing a claim against his own UIM carrier. Coots v. Allstate Ins. Co.,	853	
S.W.2d	895	(Ky.	1993).	A	settlement	with	the	tortfeasor	and	tortfeasor’s	carrier	for	
the	liability	limits	will	suffice,	so	long	as	the	“UIM	insured	notifies	his	UIM	carrier	
of his intent to do so and provides the carrier with an opportunity to protect its 
subrogation…”	Id.	As	a	prerequisite	to	recovery,	however,	the	tortfeasor	does	have	
to be legally liable (i.e.,	negligent),	and	the	fact	that	a	settlement	has	been	reached	
with the tortfeasor’s liability carrier does not establish that liability. Kentucky Nat.’l 
Ins. Co. v. Lester,	998	S.W.2d	499	(Ky.	Ct.	App.	1999).

The Coots decision also created a notice requirement to the UIM carri-
er;	and	in	1998	the	Kentucky	General	Assembly	codified	this	procedure	in	KRS	
304.39-320(3),(4),	and	(5).	When	an	injured	“agrees	to	settle	a	claim	with	a	lia-
bility	insurer	and	its	insured,	and	the	settlement	would	not	fully	satisfy	the	claim	
for personal injuries or wrongful death so as to create an underinsured motorist 
claim,”	all	UIM	insurers	that	provide	coverage	must	first	receive	“written	notice	of	
the proposed settlement” to ensure they have an opportunity to substitute its own 
money for that of the underinsured. KRS 304.39-320(3). By paying the amount of 
the	underlying	settlement,	the	UIM	carrier	reserves	the	right	of	subrogation	until	
the	UIM	claim	is	finally	resolved.	After	receiving	notice,	the	carrier	has	thirty	(30)	
days to either consent or refuse to consent to the proposed settlement. If the carrier 
consents	(or	fails	to	respond),	the	injured	party	may	then	finalize	the	settlement,	
releasing both the underinsured motorist and his liability carrier without prejudicing 
his UIM claim.

It is crucial that an injured party’s notice of a proposed settlement follow 
the statutory language verbatim. Malone v. Kentucky Farm Bureau Mut. Ins. Co.,	
287	S.W.3d	656	(Ky.	2009).	The	notice	must	be	sent	by	certified	or	registered	mail.	
Liberty Mut. Fire Ins. Co. v. Massarone,	326	F.3d	813	(6th	Cir.	2003).

[4.7] Statute of Limitations

Nationally,	courts	have	solved	the	issue	of	statute	of	limitations	for	UIM	
claims	with	several	different	approaches.	A	majority	of	jurisdictions	have	held	that	
UIM	claims	accrue	when	the	insurer	denies	a	claim	for	benefits,	while	a	minority	
of courts have determined on the date of the accident or when the insured agrees 
to a settlement with or is granted a judgment against the tortfeasor’s insurance 
carrier.	Although	the	Kentucky	Court	of	Appeals	considered	this	issue	for	the	first	
time and initially joined the majority approach (see Hensley v. State Farm Mut. 
Auto. Ins. Co.,	2014	WL	3973115,	2013-CA-000006-MR	(Ky.	Ct.	App.	Aug.	15,	
2014)),	the	Kentucky	Supreme	Court	threw	that	somewhat	into	disarray	with	the	
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result in State Farm Mut. Auto. Ins. Co. v. Riggs,	484	S.W.3d	724	(Ky.	2016),	
which dealt not with the accrual of the claim but with contractual time limitations 
on bringing the claim. The decision in Hensley was vacated and remanded to the 
Court	of	Appeals,	which,	in	an	unpublished	opinion,	then	opined	through	the	lens	
of Riggs that contractual limitations on such UIM claims that run from the date of 
the accident are not unreasonable. Hensley v. State Farm Mut. Auto. Ins. Co.,	No.	
2013-CA-000006-MR,	2017	WL	837698	(Ky.	Ct.	App.	Mar.	3,	2017).

[4.8] Priority of Coverage

As	noted	above,	when	there	are	two	or	more	automobile	insurance	poli-
cies	which	provide	coverage,	it	must	be	determined	which	will	be	“primary”	and	
which	will	be	“secondary,”	responsible	for	the	excess.	As	noted	above,	recently	the	
Kentucky Supreme Court determined that the policy covering the insured vehicle is 
deemed primary and the policy covering the person is secondary in the UM context. 
See Countryway Ins. Co. v. United Fin. Cas. Ins. Co.,	496	S.W.3d	424	(Ky.	2016).	
There	is	no	corresponding	case	for	a	UIM	analysis	to	date,	but	the	language	of	the	
court in Countryway Ins. Co. strongly implies that both UM and UIM are to be 
interpreted in a similar fashion with respect to the Motor Vehicle Reparations Act. 
“[W]e	have	observed	that	no	less	than	its	MVRA	sibling,	the	UIM	statute	(KRS	
304.39-320),	the	UM	statute	must	be	construed	in	light	of	and	in	accord	with	the	
MVRA.” Countryway Ins. Co. v. United Fin. Cas. Ins. Co.,	496	S.W.3d	at	434.
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186.010	 Definitions	for	chapter.

As used in this chapter, unless otherwise indicated:

(1) “Cabinet,” as used in KRS 186.400 to 186.640, means the Transporta-
tion Cabinet; except as specifically designated, “cabinet,” as used in KRS 
186.020 to 186.270, means the Transportation Cabinet only with respect to 
motor vehicles, other than commercial vehicles; “cabinet,” as used in KRS 
186.020 to 186.270, means the Department of Vehicle Regulation when 
used with respect to commercial vehicles;

(2) “Highway” means every way or place of whatever nature when any part of 
it is open to the use of the public, as a matter of right, license, or privilege, 
for the purpose of vehicular traffic;

(3) “Manufacturer” means any person engaged in manufacturing motor vehi-
cles who will, under normal conditions during the year, manufacture or as-
semble at least ten (10) new motor vehicles;

(4) “Motor vehicle” means in KRS 186.020 to 186.260, all vehicles, as defined 
in paragraph (a) of subsection (8) of this section, which are propelled other-
wise than by muscular power. As used in KRS 186.400 to 186.640, it means 
all vehicles, as defined in paragraph (b) of subsection (8) of this section, 
which are self-propelled. “Motor vehicle” shall not include a moped as de-
fined in this section, but for registration purposes shall include low-speed 
vehicles and military surplus vehicles as defined in this section and vehicles 
operating under KRS 189.283;

(5) “Moped” means either a motorized bicycle whose frame design may include 
one (1) or more horizontal crossbars supporting a fuel tank so long as it also 
has pedals, or a motorized bicycle with a step-through type frame which 
may or may not have pedals rated no more than two (2) brake horsepower, 
a cylinder capacity not exceeding fifty (50) cubic centimeters, an automatic 
transmission not requiring clutching or shifting by the operator after the 
drive system is engaged, and capable of a maximum speed of not more than 
thirty (30) miles per hour;

(6) “Operator” means any person in actual control of a motor vehicle upon a 
highway;

(7) (a) “Owner” means a person who holds the legal title of a vehicle or a per-
son who pursuant to a bona fide sale has received physical possession 
of the vehicle subject to any applicable security interest.

(b) A vehicle is the subject of an agreement for the conditional sale or 
lease, with the vendee or lessee entitled to possession of the vehicle, 
upon performance of the contract terms, for a period of three hundred 
sixty-five (365) days or more and with the right of purchase upon per-
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formance of the conditions stated in the agreement and with an imme-
diate right of possession vested in the conditional vendee or lessee, or 
if a mortgagor of a vehicle is entitled to possession, the conditional 
vendee or lessee or mortgagor shall be deemed the owner.

(c) A licensed motor vehicle dealer who transfers physical possession of 
a motor vehicle to a purchaser pursuant to a bona fide sale, and com-
plies with the requirements of KRS 186A.220, shall not be deemed 
the owner of that motor vehicle solely due to an assignment to his 
dealership or a certificate of title in the dealership’s name. Rather, un-
der these circumstances, ownership shall transfer upon delivery of the 
vehicle to the purchaser, subject to any applicable security interest;

(8) (a) “Vehicle,” as used in KRS 186.020 to 186.260, includes all agencies 
for the transportation of persons or property over or upon the public 
highways of this Commonwealth and all vehicles passing over or upon 
said highways, except electric low-speed scooters, road rollers, road 
graders, farm tractors, vehicles on which power shovels are mount-
ed, such other construction equipment customarily used only on the 
site of construction and which is not practical for the transportation of 
persons or property upon the highways, such vehicles as travel exclu-
sively upon rails, and such vehicles as are propelled by electric power 
obtained from overhead wires while being operated within any mu-
nicipality or where said vehicles do not travel more than five (5) miles 
beyond the city limit of any municipality.

(b) As used in KRS 186.400 to 186.640, “vehicle” means every device 
in, upon, or by which any person or property is or may be transported 
or drawn upon a public highway, except electric low-speed scooters, 
devices moved by human and animal power or used exclusively upon 
stationary rails or tracks, or which derives its power from overhead 
wires;

(9) KRS 186.020 to 186.270 apply to motor vehicle licenses. KRS 186.400 to 
186.640 apply to operator’s licenses;

(10) “Dealer” means any person engaging in the business of buying or selling 
motor vehicles;

(11) “Commercial vehicles” means all motor vehicles that are required to be reg-
istered under the terms of KRS 186.050, but not including vehicles primari-
ly designed for carrying passengers and having provisions for not more than 
nine (9) passengers (including driver), motorcycles, sidecar attachments, 
pickup trucks and passenger vans which are not being used for commercial 
or business purposes, and motor vehicles registered under KRS 186.060;

(12) “Resident” means any person who has established Kentucky as his or her 
state of domicile. Proof of residency shall include but not be limited to a 
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deed or property tax bill, utility agreement or utility bill, or rental housing 
agreement. The possession by an operator of a vehicle of a valid Kentucky 
operator’s license shall be prima- facie evidence that the operator is a resi-
dent of Kentucky;

(13) “Special status individual” means:

(a) “Asylee” means any person lawfully present in the United States who 
possesses an I-94 card issued by the United States Department of Jus-
tice, Immigration and Naturalization Service, on which it states “asy-
lum status granted indefinitely pursuant to Section 208 of the Immi-
gration & Nationality Act”;

(b) “K-1 status” means the status of any person lawfully present in the 
United States who has been granted permission by the United States 
Department of Justice, Immigration and Naturalization Service to en-
ter the United States for the purpose of marrying a United States citi-
zen within ninety (90) days from the date of that entry;

(c) “Refugee” means any person lawfully present in the United States 
who possesses an I-94 card issued by the United States Department 
of Justice, Immigration and Naturalization Service, on which it states 
“admitted as a refugee pursuant to Section 207 of the Immigration & 
Nationality Act”; and

(d) “Paroled in the Public Interest” means any person lawfully present 
in the United States who possesses an I-94 card issued by the United 
States Department of Justice, Immigration and Naturalization Service, 
on which it states “paroled pursuant to Section 212 of the Immigration 
& Nationality Act for an indefinite period of time”;

(14) “Instruction permit” includes both motor vehicle instruction permits and 
motorcycle instruction permits;

(15) “Motorcycle” means any motor driven vehicle that has a maximum speed 
that exceeds fifty (50) miles per hour, has a seat or saddle for the use of 
the operator, and is designed to travel on not more than three (3) wheels in 
contact with the ground, including vehicles on which the operator and pas-
sengers ride in an enclosed cab. Only for purposes of registration, “motor-
cycle” shall include a motor scooter, an alternative-speed motorcycle, and 
an autocycle as defined in this section, but shall not include a tractor or a 
moped as defined in this section;

(16) “Low-speed vehicle” means a motor vehicle that:

(a) Is self-propelled using an electric motor, combustion-driven motor, or 
a combination thereof;

(b) Is four (4) wheeled; and
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(c) Is designed to operate at a speed not to exceed twenty-five (25) miles 
per hour as certified by the manufacturer;

(17) “Alternative-speed motorcycle” means a motorcycle that:

(a) Is self-propelled using an electric motor;

(b) Is three (3) wheeled;

(c) Has a fully enclosed cab and includes at least one (1) door for entry;

(d) Is designed to operate at a speed not to exceed forty (40) miles per 
hour as certified by the manufacturer; and

(e) Is not an autocycle as defined in this section;

(18) “Multiple-vehicle driving range” means an enclosed area that is not part 
of a highway or otherwise open to the public on which a number of motor 
vehicles may be used simultaneously to provide driver training under the 
supervision of one (1) or more driver training instructors;

(19) “Autocycle” means any motor vehicle that:

(a) Is equipped with a seat that does not require the operator to straddle or 
sit astride it;

(b) Is designed to travel on three (3) wheels in contact with the ground; Is 
designed to operate at a speed that exceeds forty (40) miles per hour as 
certified by the manufacturer;

(c) Allows the operator and passenger to ride either side-by-side or in tan-
dem in a seating area that may be enclosed with a removable or fixed 
top;

(d) Is equipped with a three (3) point safety belt system;

(e) May be equipped with a manufacturer-installed air bags or a roll cage;

(f) Is designed to be controlled with a steering wheel and pedals; and

(g) Is not an alternative-speed motorcycle as defined in this section;

(20) “Military surplus vehicle” means a multipurpose wheeled surplus military 
vehicle that:

(a) Is not operated using continuous tracks;

(b) Was originally manufactured for and sold directly to the Armed Forces 
of the United States; and

(c) Was originally manufactured under the federally mandated require-
ments set forth in 49 C.F.R. sec. 571.7;
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(21) “Livestock” means cattle, sheep, swine, goats, horses, alpacas, llamas, buf-
faloes, and any other animals of the bovine, ovine, porcine, caprine, equine, 
or camelid species;

(22) “Identity document” means an instruction permit, operator’s license, or per-
sonal identification card issued under KRS 186.4102, 186.412, 186.4121, 
186.4122, and 186.4123 or a commercial driver’s license issued under KRS 
Chapter 281A;

(23) “Travel ID,” as it refers to an identity document, means a document that 
complies with Pub. L. No. 109-13, Title II; and

(24) “Motor scooter” means a low-speed motorcycle that is:

(a) Equipped with wheels greater than sixteen (16) inches in diameter;

(b) Equipped with an engine greater than fifty (50) cubic centimeters;

(c) Designed to operate at a speed not to exceed fifty (50) miles per hour;

(d) Equipped with brake horsepower of two (2) or greater; and

(e) Equipped with a step-through frame or a platform for the operator’s 
feet.

Effective: June 27, 2019

History: Amended 2019 Ky. Acts ch. 22, sec. 1, effective June 27, 2019. 
– Amended 2017 Ky. Acts ch. 55, sec. 3, effective June 29, 2017; 
ch. 69, sec. 1, effective June 29, 2017; ch. 100, sec. 35, effective 
January 1, 2019; ch. 129, sec. 8, effective June 29, 2017; and ch. 
184, sec. 2, effective June 29, 2017. – Amended 2012 Ky. Acts ch. 
16, sec. 2, effective July 12, 2012. – Amended 2009 Ky. Acts ch. 
103, sec. 1, effective June 25, 2009. – Amended 2002 Ky. Acts 
ch. 264, sec. 1, effective July 15, 2002. – Amended 2001 Ky. Acts 
ch. 43, sec. 2, effective June 21, 2001. – Amended 1994 Ky. Acts 
ch. 51, sec. 1, effective July 15, 1994. – Amended 1988 Ky. Acts 
ch. 287, sec. 1, effective January 1, 1989. – Amended 1986 Ky. 
Acts ch. 431, sec. 7, effective January 1, 1987. – Amended 1982 
Ky. Acts ch. 194, sec. 2, effective July 15, 1982. – Amended 1978 
Ky. Acts ch. 349, sec. 2, effective June 17, 1978. – Amended 1974 
Ky. Acts ch. 74, Art. IX, sec. 20(2), (7), (9). – Amended 1966 Ky. 
Acts ch. 139, sec. 2, effective January 1, 1967. – Amended 1962 
Ky. Acts ch. 62, sec. 1, effective January 1, 1963. – Amended 
1956 (1st Extra. Sess.) Ky. Acts ch. 7, Art. X, sec. 10, effective 
September 1, 1956. – Amended 1950 Ky. Acts ch. 190, secs. 1 and 
2, effective June 15, 1950. – Amended 1942 Ky. Acts ch. 78, sec. 
1. – Recodified 1942 Ky. Acts ch. 208, sec. 1, effective October 1, 
1942, from Ky. Stat. secs. 2739g-1, 2739m-33.
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186A.215	 Procedures	for	transfer	of	vehicle	ownership.

(1) If an owner transfers his interest in a vehicle, he shall, at the time of the 
delivery of the vehicle, execute an assignment and warranty of title to the 
transferee in the space provided therefor on the certificate of title, except if 
the space provided therefor on the owner’s certificate of title fails to meet 
the Kentucky requirements for lawful conveyance of title or if the space 
provided therefor on the owner’s certificate of title fails to meet the require-
ments for the owner to execute an odometer disclosure statement as required 
by federal law in effect at the time transferor executes an assignment and 
warranty of title. Pursuant to the exceptions provided by this subsection and 
in other cases where applicable, the transferor shall execute an assignment 
and warranty of title to the transferee by executing the application as provid-
ed by the Department of Vehicle Regulation and available from the county 
clerk. The transferor shall cause the application with the certificate of title 
attached to be delivered to the transferee.

(2) Except as otherwise provided in this chapter, the transferee shall, promptly 
after delivery to him of the vehicle, execute the application for a new certif-
icate of title and registration. If an application is required by subsection (1) 
of this section, the transferee shall execute the applicable portions provided 
to him by his transferor. Any unexpired registration shall remain valid upon 
transfer of said vehicle to the transferee.

(3) The application with its supporting documentation attached shall promptly 
be submitted to the county clerk as provided in KRS 186A.115, together 
with the required fees.

(4) If it comes to the attention of a transferor that a transferee did not prompt-
ly submit the necessary document within fifteen (15) calendar days to the 
county clerk as required by law in order to complete the transfer transaction, 
a transferor shall submit to the county clerk, in his county of residence, an 
affidavit that he has transferred his interest in a specific vehicle, and the 
clerk shall enter appropriate data into the AVIS system which shall restrict 
any registration transaction from occurring on that vehicle until the transfer 
has been processed. The Transportation Cabinet may adopt administrative 
regulations governing this subsection. This subsection shall not apply to any 
transactions involving licensed Kentucky motor vehicle dealers.

(5) This section shall not apply to a vehicle which has had the title surrendered 
to a county clerk or a hulk vehicle. Hulk vehicle shall mean a vehicle or part 
thereof that is:

(a) In a rusted, wrecked, discarded, worn out, extensively damaged, dis-
mantled, and mechanically inoperative condition; or

(b) Of an apparent value of less than two hundred dollars ($200).
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Effective: July 15, 1996

History: Amended 1996 Ky. Acts ch. 35, sec. 5, effective July 15, 1996. 
– Amended 1988 Ky. Acts ch. 98, sec. 1, effective July 15, 1988. 
– Amended 1984 Ky. Acts ch. 36, sec. 2, effective July 13, 1984. 
– Created 1982 Ky. Acts ch. 164, sec. 40, effective July 15, 1982.

189.010  Definitions	for	chapter.

As used in this chapter:

(1) “Department” means the Department of Highways;

(2) “Crosswalk” means:

(a) That part of a roadway at an intersection within the connections of the 
lateral lines of the sidewalks on opposite sides of the highway mea-
sured from the curbs or in the absence of curbs, from the edges of the 
traversable roadway; or

(b) Any portion of a roadway at an intersection or elsewhere distinctly 
indicated for pedestrian crossing by lines or other markings on the 
surface;

(3) “Highway” means any public road, street, avenue, alley or boulevard, 
bridge, viaduct, or trestle and the approaches to them and includes private 
residential roads and parking lots covered by an agreement under KRS 
61.362, off-street parking facilities offered for public use, whether publicly 
or privately owned, except for-hire parking facilities listed in KRS 189.700;

(4) “Intersection” means:

(a) The area embraced within the prolongation or connection of the lateral 
curb lines, or, if none, then the lateral boundary lines of the roadways 
of two (2) highways which join one another, but do not necessarily 
continue, at approximately right angles, or the area within which vehi-
cles traveling upon different highways joining at any other angle may 
come into conflict; or

(b) Where a highway includes two (2) roadways thirty (30) feet or more 
apart, then every crossing of each roadway of such divided highway 
by an intersecting highway shall be regarded as a separate intersection. 
If the intersecting highway also includes two (2) roadways thirty (30) 
feet or more apart, every crossing of two (2) roadways of the highways 
shall be regarded as a separate intersection. The junction of a private 
alley with a public street or highway shall not constitute an intersec-
tion;

(5) “Manufactured home” has the same meaning as defined in KRS 186.650;
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(6) “Motor truck” means any motor-propelled vehicle designed for carrying 
freight or merchandise. It shall not include self-propelled vehicles designed 
primarily for passenger transportation but equipped with frames, racks, 
or bodies having a load capacity of not exceeding one thousand (1,000) 
pounds;

(7) “Operator” means the person in actual physical control of a vehicle;

(8) “Pedestrian” means any person afoot or in a wheelchair;

(9) “Right-of-way” means the right of one (1) vehicle or pedestrian to proceed 
in a lawful manner in preference to another vehicle or pedestrian approach-
ing under such circumstances of direction, speed, and proximity as to give 
rise to danger of collision unless one grants precedence to the other;

(10) “Roadway” means that portion of a highway improved, designed, or or-
dinarily used for vehicular travel, exclusive of the berm or shoulder. If a 
highway includes two (2) or more separate roadways, the term “roadway” 
as used herein shall refer to any roadway separately but not to all such road-
ways collectively; 

(11) “Safety zone” means the area or space officially set apart within a roadway 
for the exclusive use of pedestrians and which is protected or is so marked 
or indicated by adequate signs as to be plainly visible at all times while set 
apart as a safety zone;

(12) “Semitrailer” means a vehicle designed to be attached to, and having its 
front end supported by, a motor truck or truck tractor, intended for the car-
rying of freight or merchandise and having a load capacity of over one thou-
sand (1,000) pounds;

(13) “Truck tractor” means any motor-propelled vehicle designed to draw and to 
support the front end of a semitrailer. The semitrailer and the truck tractor 
shall be considered to be one (1) unit;

(14) “Sharp curve” means a curve of not less than thirty (30) degrees;

(15) “State Police” includes any agency for the enforcement of the highway laws 
established pursuant to law;

(16) “Steep grade” means a grade exceeding seven percent (7%);

(17) “Trailer” means any vehicle designed to be drawn by a motor truck or 
truck-tractor, but supported wholly upon its own wheels, intended for the 
carriage of freight or merchandise and having a load capacity of over one 
thousand (1,000) pounds;

(18) “Unobstructed highway” means a straight, level, first-class road upon which 
no other vehicle is passing or attempting to pass and upon which no other 
vehicle or pedestrian is approaching in the opposite direction, closer than 
three hundred (300) yards;
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(19) (a) “Vehicle” includes:

1. All agencies for the transportation of persons or property over or 
upon the public highways of the Commonwealth; and

2. All vehicles passing over or upon the highways.

(b) “Motor vehicle” includes all vehicles, as defined in paragraph (a) of 
this subsection except:

1. Road rollers;

2. Road graders;

3. Farm tractors;

4. Vehicles on which power shovels are mounted;

5. Construction equipment customarily used only on the site of con-
struction and which is not practical for the transportation of per-
sons or property upon the highways;

6. Vehicles that travel exclusively upon rails;

7. Vehicles propelled by electric power obtained from overhead 
wires while being operated within any municipality or where the 
vehicles do not travel more than five (5) miles beyond the city 
limits of any municipality; and

8. Vehicles propelled by muscular power;

(20) “Reflectance” means the ratio of the amount of total light, expressed in a 
percentage, which is reflected outward by the product or material to the 
amount of total light falling on the product or material;

(21) “Sunscreening material” means a product or material, including film, glaz-
ing, and perforated sunscreening, which, when applied to the windshield or 
windows of a motor vehicle, reduces the effects of the sun with respect to 
light reflectance or transmittance;

(22) “Transmittance” means the ratio of the amount of total light, expressed in a 
percentage, which is allowed to pass through the product or material, includ-
ing glazing, to the amount of total light falling on the product or material 
and the glazing;

(23) “Window” means any device designed for exterior viewing from a motor 
vehicle, except the windshield, any roof-mounted viewing device, and any 
viewing device having less than one hundred fifty (150) square inches in 
area;

(24) “All-terrain vehicle” means any motor vehicle used for recreational off-road 
use; and
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(25) “Nondivisible load,” as pertains to state highways that are not part of the 
national truck network established pursuant to 23 C.F.R. pt. 658, means a 
load or vehicle, that if separated into smaller loads or vehicles:

(a) Compromises the intended use of the vehicle, making it unable to per-
form the function for which it was intended;

(b) Destroys the value of the load or vehicle, making it unusable for its 
intended purpose; or

(c) Requires more than four (4) work hours to dismantle and reassemble 
using appropriate equipment.

Effective: March 20, 2017

History: Amended 2017 Ky. Acts ch. 35, sec. 1, effective March 20, 
2017. -- Amended 1998 Ky. Acts ch. 47, sec. 1, effective July 15, 
1998; ch. 270, sec. 1, effective July 15, 1998; and ch. 587, sec. 2, 
effective July 15, 1998. -- Amended 1996 Ky. Acts ch. 327,  sec.  
1,  effective  July 15,  1996.  --  Amended  1994  Ky.  Acts  ch.  42, 
sec. 6, effective July 15, 1994. -- Amended 1990 Ky. Acts ch. 400, 
sec. 1, effective July 13, 1990. -- Amended 1988 Ky. Acts ch. 244, 
sec. 1, effective July 15, 1988. -- Amended 1978 Ky. Acts ch. 46, 
sec. 1, effective June 17, 1978. -- Amended 1974 Ky. Acts ch. 46, 
sec. 1. -- Amended 1958 Ky. Acts ch. 126, sec. 22. -- Amended 
1956 (2nd Extra. Sess.) Ky. Acts ch. 1, sec. 1. -- Amended 1942 
Ky. Acts ch. 78, secs. 1 and 2. -- Recodified 1942 Ky. Acts ch. 208, 
sec. 1, effective October 1, 1942, from Ky. Stat. secs. 2739g-1, 
2739g-69gg, 2739g-80.

186A.220	 Requirements	for	motor	vehicle	dealer	upon	receipt	of	vehicle.

(1) Except as otherwise provided in this chapter, when any motor vehicle dealer 
licensed in this state buys or accepts such a vehicle in trade, which has been 
previously registered or titled for use in this or another state, and which he 
holds for resale, he shall not be required to obtain a certificate of title for 
it, but shall, within fifteen (15) days after acquiring such vehicle, notify the 
county clerk of the assignment of the motor vehicle to his dealership and pay 
the required transferor fee.

(2) Upon purchasing such a vehicle or accepting it in trade, the dealer shall ob-
tain from his transferor, properly executed, all documents required by KRS 
186A.215, to include the odometer disclosure statement thereon, together 
with a properly assigned certificate of title.

(3) The dealer shall execute his application for assignment upon documents 
designated by the Department of Vehicle Regulation, to the county clerk of 
the county in which he maintains his principal place of business. Such clerk 
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shall enter the assignment upon the automated system.

(4) The dealer shall retain the properly assigned certificate of title received from 
his transferor, and may make any reassignments thereon until the forms for 
dealer assignment on the certificate of title are exhausted. The Department 
of Vehicle Regulation may, if it deems it warranted, provide a special doc-
ument to allow for additional dealer assignments without requiring system 
generated documents.

(5) (a) When a dealer assigns the vehicle to a purchaser for use, he shall de-
liver the properly assigned certificate of title, and other documents if 
appropriate, to such purchaser, who shall make application for regis-
tration and a certificate of title thereon.

(b) The dealer may, with the consent of the purchaser, deliver the assigned 
certificate of title, and other appropriate documents of a new or used 
vehicle, directly to the county clerk, and on behalf of the purchaser, 
make application for registration and a certificate of title. In so doing, 
the dealer shall require from the purchaser proof of insurance as man-
dated by KRS 304.39-080 before delivering possession of the vehicle.

(c) Notwithstanding the provisions of KRS 186.020, 186A.065, 186A.095, 
186A.215, and 186A.300, if a dealer elects to deliver the title docu-
ments to the county clerk and has not received a clear certificate of 
title from a prior owner, the dealer shall retain the documents in his 
possession until the certificate of title is obtained.

(d) When a dealer assigns a vehicle to a purchaser for use under paragraph 
(a) of this subsection, the transfer and delivery of the vehicle is effec-
tive immediately upon the delivery of all necessary legal documents, 
or copies thereof, including proof of insurance as mandated by KRS 
304.39-080.

(6) The department may make available, upon proper application from a li-
censed motor vehicle dealer, electronic means by which the dealer can in-
terface directly with AVIS and the department. If the department grants this 
access, all fees currently required for the issuance of a certificate of title 
shall continue to be charged and remitted to the appropriate parties as pro-
vided by statute.

(7) The Department of Vehicle Regulation shall assure that the automated sys-
tem is capable of accepting instructions from the county clerk that a certifi-
cate of title shall not be produced under a dealer registration situation.

Effective: July 15, 2016

History: Amended 2016 Ky. Acts ch. 90, sec. 1, effective July 15, 
2016. – Amended 1998 Ky. Acts ch. 128, sec. 7, effective July 
15, 1998. – Amended 1996 Ky. Acts ch. 35, sec. 6, effective July 
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15, 1996. – Amended 1994 Ky. Acts ch. 51, sec. 2, effective July 
15, 1994. – Amended 1988 Ky. Acts ch. 98, sec. 2, effective July 
15, 1988. – Created 1982 Ky. Acts ch. 164, sec. 41, effective July 
1, 1982.

186A.345	 Definitions	to	be	consistent	with	KRS	186.010.

Unless the context requires otherwise, terms used in this chapter shall be defined, 
where applicable, as provided by KRS 186.010.

Effective: July 15, 1982

History: Created 1982 Ky. Acts ch. 164, sec. 67, effective July 15, 1982.

304.20-020	 Uninsured	vehicle	coverage	–	Insolvency	of	insurer.

(1) No automobile liability or motor vehicle liability policy of insurance insur-
ing against loss resulting from liability imposed by law for bodily injury or 
death suffered by any person arising out of the ownership, maintenance or 
use of a motor vehicle shall be delivered or issued for delivery in this state 
with respect to any motor vehicle registered or principally garaged in this 
state unless coverage is provided therein or supplemental thereto, in limits 
for bodily injury or death set forth in KRS 304.39-110 under provisions 
approved by the commissioner, for the protection of persons insured there-
under who are legally entitled to recover damages from owners or operators 
of uninsured motor vehicles because of bodily injury, sickness or disease, 
including death, resulting therefrom; provided that any named insured shall 
have the right to reject in writing such coverage; and provided further that 
the rejection shall be valid for all insureds under the policy, and unless a 
named insured requests such coverage in writing, such coverage need not 
be provided in or supplemental to a renewal, reinstatement, substitute, re-
placement, or amended policy issued to the same named insured by the same 
insurer or any of its affiliates or subsidiaries.

(2) For the purpose of this coverage the term “uninsured motor vehicle” shall, 
subject to the terms and conditions of such coverage, be deemed to include 
an insured motor vehicle where the liability insurer thereof is unable to 
make payment with respect to the legal liability of its insured within the lim-
its specified therein because of insolvency; an insured motor vehicle with re-
spect to which the amounts provided, under the bodily injury liability bond 
or insurance policy applicable at the time of the accident with respect to any 
person or organization legally responsible for the use of such motor vehicle, 
are less than the limits described in KRS 304.39-110; and an insured motor 
vehicle to the extent that the amounts provided in the liability coverage ap-
plicable at the time of the accident is denied by the insurer writing the same.
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(3) Protection against an insurer’s insolvency shall be applicable only to ac-
cidents occurring during a policy period in which its insured’s uninsured 
motorist coverage is in effect where the liability insurer of the tortfeasor be-
comes insolvent within one (1) year after such an accident. Nothing herein 
contained shall be construed to prevent any insurer from affording insolven-
cy protection under terms and conditions more favorable to its insureds than 
is provided hereunder.

(4) In the event of payment to any person under the coverage required by this 
section and subject to the terms and conditions of such coverage, the insurer 
making such payment shall, to the extent thereof, be entitled to the proceeds 
of any settlement or judgment resulting from the exercise of any rights of 
recovery of such person against any person or organization legally respon-
sible for the bodily injury for which such payment is made, including the 
proceeds recoverable from the assets of the insolvent insurer.

Effective:June 29, 2017

History: Amended 2017 Ky. Acts ch. 34, sec. 3, effective June 29, 
2017. – Amended 2010 Ky. Acts ch. 24, sec. 1307, effective July 
15, 2010. – Amended 1978 Ky. Acts ch. 384, sec. 105, effective 
June 17, 1978. – Created 1970 Ky. Acts ch. 301, subtit. 20, sec. 2, 
effective June 18, 1970.

304.20-040	 Cancellation,	nonrenewal,	or	termination	of	automobile	insurance	
–	Definitions	–	Scope	–	Penalties.

(1) As used in this section:

(a) “Policy” means an automobile liability insurance policy, delivered or 
issued for delivery in this state, insuring a single individual or husband 
and wife resident of the same household, as named insured, and un-
der which the insured vehicles therein designated are of the following 
types only:

1. A motor vehicle of the private passenger or station wagon type 
that is not used as a public or livery conveyance for passengers, 
nor rented to others; and

2. Any other four-wheel motor vehicle with a load capacity of one 
thousand five hundred (1,500) pounds or less which is not used in 
the occupation, profession, or business of the insured; provided, 
however, that this section shall not apply:

a. To any policy issued under an automobile assigned risk plan; 
or

b. To any policy covering garage, automobile sales agency, re-
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pair shop, service station, or public parking place operation 
hazards;

(b) “Automobile liability insurance policy” includes only coverage for 
bodily injury and property damage liability, basic reparations bene-
fits, and the provisions therein, if any, relating to medical payments, 
uninsured motorists coverage, underinsured motorists coverage, and 
automobile physical damage coverage;

(c) “Renewal” or “to renew” means the issuance and delivery by an in-
surer of a policy replacing at the end of the policy period a policy pre-
viously issued and delivered by the same insurer, or the issuance and 
delivery of a certificate or notice extending the term of a policy beyond 
its policy period or term; provided, however, that any policy with a 
policy period or term of less than three (3) months shall for the pur-
pose of this section be considered as if written for a policy period or 
term of three (3) months. Provided, further, that any policy written for 
a term longer than one (1) year or any policy with no fixed expiration 
date, shall for the purpose of this section, be considered as if written 
for successive policy periods or terms of one (1) year, and the policy 
may be terminated at the expiration of any annual period upon giving 
seventy- five (75) days’ notice of nonrenewal prior to the anniversary 
date;

(d) “Nonpayment of premium” means failure of the named insured to dis-
charge when due any of his or her obligations in connection with the 
payment of premiums on a policy, or any installment of the premium, 
whether the premium is payable directly to the insurer or its agent or 
indirectly under any premium finance plan or extension of credit;

(e) “Declination” or “decline” means either the refusal of an insurer to 
issue an automobile liability insurance policy upon receipt of a written 
nonbinding application or written request for coverage from its agent 
or an applicant, or refusal of an agent to transmit to an insurer a written 
nonbinding application or written request for coverage received from 
an applicant. The offering of insurance coverage with a company with-
in an insurance group that is different from the company requested on 
the nonbinding application or written request for coverage, or the of-
fering of insurance upon different terms than requested in the nonbind-
ing application or written request for coverage, shall be considered to 
be a declination; and

(f) “Agent” includes but is not limited to surplus lines broker.

(2) (a) A notice of cancellation of a policy shall be effective only if it is based 
on one (1) or more of the following reasons:

1. Nonpayment of premium;
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2. The driver’s license or motor vehicle registration of the named 
insured or of any other operator who either resides in the same 
household or customarily operates an automobile insured under 
the policy has been under suspension or revocation during the 
policy period or, if the policy is a renewal, during its policy period 
or the one hundred eighty (180) days immediately preceding its 
effective date;

3. Discovery of fraud or material misrepresentation made by or with 
the knowledge of the named insured in obtaining the policy, con-
tinuing the policy, or in presenting a claim under the policy;

4. Discovery of willful acts or omissions on the part of the named 
insured that increase any hazard insured against; or

5. A determination by the commissioner that the continuation of the 
policy would place the insurer in violation of this chapter or the 
rules or administrative regulations of the commissioner.

(b) This subsection shall not apply to any policy or coverage which has 
been in effect less than sixty (60) days at the time notice of cancella-
tion is mailed or delivered by the insurer unless it is a renewal policy.

(c) Modification of automobile physical damage coverage by the inclu-
sion of a deductible not exceeding one hundred dollars ($100) shall 
not be deemed a cancellation of the coverage or of the policy.

(d) This subsection shall not apply to nonrenewal.

(3) No notice of cancellation of a policy to which subsection (2) of this section 
applies shall be effective unless mailed or delivered by the insurer to the 
named insured at least twenty (20) days prior to the effective date of can-
cellation; provided, however, that where cancellation is for nonpayment of 
premium, at least fourteen (14) days’ notice of cancellation accompanied by 
the reason therefor shall be given. This subsection shall not apply to renew-
als. A policy or coverage which has been in effect less than sixty (60) days at 
the time the notice of cancellation is mailed or delivered by the insurer is not 
limited to the reasons for cancellation set forth in subsection (2)(a) of this 
section unless it is a renewal policy. Notice of cancellation for a policy that 
has been in effect for less than sixty (60) days shall be mailed or delivered 
to the named insured at least fourteen (14) days in advance of the effective 
cancellation date.

(4) No insurer or agent shall decline, refuse to renew, or cancel a policy of au-
tomobile insurance solely because:

(a) Of the credit history, lack of credit history, or the following extraordi-
nary life circumstances that directly influence the credit history of the 
applicant or insured:
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1. Catastrophic event, as declared by the federal or state govern-
ment;

2. Serious illness or injury, or serious illness or injury to an immedi-
ate family member;

3. Death of a spouse, child, or parent;

4. Divorce or involuntary interruption of legally owed alimony or 
support payments;

5. Identity theft;

6. Temporary loss of employment for a period of three (3) months or 
more, if it results from involuntary termination;

7. Military deployment overseas; or

8. Other events, as determined by the insurer;

(b) The applicant or insured has previously obtained automobile coverage 
through a residual market mechanism or from a carrier providing non-
standard coverage;

(c) The applicant or insured has sustained one (1) or more losses that im-
mediately result from a natural cause without the intervention of any 
person and that could not have been prevented by the exercise of pru-
dence, diligence, and care;

(d) Of the race, religion, nationality, ethnic group, age, sex, or marital 
status of the applicant or named insured; or

(e) Another insurer previously declined to insure the applicant or termi-
nated an existing policy in which the applicant was the named insured.

(5) No insurer shall fail to renew a policy unless it shall mail or deliver to the 
named insured, at the address shown in the policy, at least seventy-five (75) 
days’ advance notice of its intention not to renew. If notice is not provided, 
coverage shall be deemed to be renewed for the ensuing policy period upon 
payment of the appropriate payment under the same terms and conditions, 
until the named insured has accepted replacement coverage with another 
insurer, or until the named insured has agreed to the nonrenewal.

(6) The transfer of a policyholder between companies within the same insur-
ance group shall be considered a nonrenewal.

(7) Renewal of a policy shall not constitute a waiver or estoppel with respect 
to grounds for cancellation which existed before the effective date of the 
renewal.

(8) If the insurer has manifested its willingness to renew by mailing or deliver-
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ing a renewal notice, bill, certificate, or policy to the first-named insured at 
his or her last known address at least thirty (30) days before the end of the 
current policy period with the amount of the renewal premium charge and its 
due date clearly set forth therein, then the policy shall expire and terminate 
without further notice to the insured on the due date, unless the renewal 
premium is received by the insurer or its authorized agent on or before that 
date. When any policy terminates pursuant to this subsection because the 
renewal premium was not received on or before the due date, the insurer 
shall, within fifteen (15) days, deliver or mail to the first-named insured at 
his or her last known address a notice that the policy was not renewed and 
the date on which the coverage under it ceased to exist.

(9) (a) Proof of mailing of renewal premium to the insurer or its agent, when 
authorized, on or before the due date, shall constitute a presumption of 
receipt pursuant to subsection (8) of this section.

(b) Proof of mailing of notice of cancellation or of intention not to renew 
or of reasons for cancellation or nonrenewal to the named insured at 
the address shown in the policy shall be sufficient proof of notice.

(10) No insurer shall impose or request an additional premium higher than its 
standard premium for automobile insurance, cancel or refuse to issue a poli-
cy, or refuse to renew a policy solely because the insured or the applicant is 
an individual with a disability, so long as the disability does not substantially 
impair the person’s mechanically assisted driving ability.

(11) When an automobile liability insurance policy is canceled other than for 
nonpayment of premium, or in the event of failure to renew a policy of 
automobile liability insurance, the insurer shall notify the named insured 
of his or her possible eligibility for automobile liability insurance coverage 
through the Kentucky automobile assigned risk plan. The notice shall ac-
company or be included in the notice of cancellation or the notice of intent 
not to renew. The notice shall also inform the insured that he or she may, 
within seven (7) days, request the commissioner in writing to determine 
whether there is sufficient reason to cancel or not to renew the policy. Upon 
receipt of a request from the insured, the commissioner may request ad-
ditional information regarding the cancellation or nonrenewal of a policy 
from the insurer. An insurer shall respond to a request for information from 
the commissioner within seven (7) days from receipt of the request. Within 
fourteen (14) days of receiving a written request from the insured, the com-
missioner shall send his or her findings to the insurer and to the insured. If an 
insurer fails to respond to a request for additional information within seven 
(7) days from receipt of the request, the commissioner may make a finding 
in favor of the insured. When he or she sends findings, the commissioner 
shall notify both parties of their right to request a hearing under KRS 304.2-
310(2)(b) and KRS Chapter 13B. The party requesting the hearing shall 
give the commissioner written confirmation of attendance at the hearing not 
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more than five (5) days before, nor less than forty-eight (48) hours before, 
the scheduled hearing. If the requesting party fails to give the required writ-
ten confirmation, the commissioner shall cancel the hearing.

(12) The reason for nonrenewal or cancellation shall accompany or be included 
in the notice of nonrenewal or cancellation.

(13) Except where the maximum limits of coverage have been purchased, ev-
ery notice of first renewal shall include a provision or be accompanied by 
a notice stating in substance that added uninsured motorists, underinsured 
motorists, and personal injury protection coverages may be purchased by 
the insured.

(14) There shall be no liability on the part of and no cause of action of any nature 
shall arise against the commissioner or against any insurer, its authorized 
representative, its agents, its employees, or any firm, person, or corporation 
furnishing to the insurer information as to reasons for cancellation or non-
renewal, for any statement made by any of them in any written notice of 
cancellation or nonrenewal, or in any other communication, oral or written, 
specifying the reasons for cancellation or nonrenewal, or the providing of 
information pertaining thereto, or for statements made or evidence submit-
ted at any hearings conducted in connection therewith.

(15) (a) If the commissioner determines that an insurer has violated any provi-
sion of this section, the commissioner may require the insurer to:

1. Accept the application or written request for insurance coverage 
at a rate and on the same terms and conditions as are available to 
other risks similarly situated;

2. Reinstate insurance coverage to the end of the policy period; or

3. Continue insurance coverage at a rate and on the same terms and 
conditions as are available to other risks similarly situated.

(b) As to any person who has violated any provisions of this section, the 
commissioner may:

1. Issue a cease and desist order to restrain the person from engaging 
in practices that violate this section;

2. Suspend or revoke the person’s license or certificate of authority;

3. Assess a civil penalty against the person in accordance with KRS 
304.99-020; or

4. Take any combination of the actions specified in this paragraph.

Effective: July 12, 2012
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History: Amended 2012 Ky. Acts ch. 116, sec. 7, effective July 12, 
2012. – Amended 2010 Ky. Acts ch. 24, sec. 1308, effective July 
15, 2010. – Amended 2000 Ky. Acts ch. 540, sec. 1, effective July 
14, 2000. – Amended 1998 Ky. Acts ch. 212, sec. 1, effective July 
15, 1998; and ch. 483, sec. 23, effective July 15, 1998. – Amended 
1994 Ky. Acts ch. 219, sec. 1, effective July 15, 1994; and ch. 405, 
sec. 83, effective July 15, 1994. – Amended 1990 Ky. Acts ch. 103, 
sec. 1, effective December 1, 1990. – Amended 1988 Ky. Acts ch. 
225, sec. 6, effective July 15, 1988. – Amended 1986 Ky. Acts ch. 
116, sec. 1, effective July 15, 1986. – Amended 1984 Ky. Acts ch. 
129, sec. 5, effective January 1, 1985. – Amended 1982 Ky. Acts 
ch. 177, sec. 1, effective July 15, 1982. – Amended 1980 Ky. Acts 
ch. 35, sec. 1, effective July 15, 1980. – Created 1970 Ky. Acts ch. 
301, subtit. 20, sec. 4, effective June 18, 1970.

304.36-020	 Purpose	of	subtitle.

The purpose of this subtitle is to provide a mechanism for the payment of covered 
claims under certain insurance policies to avoid excessive delay in payment and 
to the extent provided in this subtitle to minimize financial loss to claimants or 
policyholders because of the insolvency of an insurer, to assist in the detection and 
prevention of insurer insolvencies, and to provide a means of funding the cost of 
such protection among insurers.

Effective: July 15, 1998

History: Amended 1998 Ky. Acts ch. 99, sec. 1, effective July 15, 1998. 
– Created 1972 Ky. Acts ch. 137, sec. 2, effective June 16, 1972.

304.36-080	 Powers	and	duties	of	association.

(1) The association shall:

(a) Be obligated to the extent of the covered claims existing prior to the 
order of liquidation and arising within thirty (30) days after the order 
of liquidation, or before the policy expiration date if less than thirty 
(30) days after the order of liquidation, or before the insured replaces 
the policy or on request effects cancellation, if the insured does so 
within thirty (30) days of the order of liquidation. The obligation shall 
be satisfied by paying to the claimant an amount as follows:

1. The full amount of a covered claim for benefits arising from a 
workers’ compensation insurance policy purchased to satisfy the 
requirements of KRS 342.340;

2. An amount not exceeding ten thousand dollars ($10,000) per pol-
icy for a covered claim for the return of unearned premium; or
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3. An amount not exceeding three hundred thousand dollars 
($300,000) per claimant for all other covered claims;

(b) Not be obligated to pay a claimant an amount in excess of the ob-
ligation of the insolvent insurer under the policy or coverage from 
which the claim arises. Notwithstanding any other provisions of this 
subtitle, a covered claim shall not include a claim filed with the as-
sociation after the earlier of twelve (12) months after the date of the 
order of liquidation, or the final date set by the court for the filing of 
claims against the liquidator or receiver of an insolvent insurer and 
shall not include any claim filed with the association or a liquidator 
for protection afforded under the insured’s policy for incurred but not 
reported losses. Any obligation of the association to defend an insured 
shall cease upon the association’s payment or tender of an amount 
equal to the lesser of the association’s covered claim obligation limit 
or the applicable policy limit. Notwithstanding any other provisions of 
this subtitle, except in the case of a claim for benefits under workers’ 
compensation coverage, any obligation of the association to any and 
all persons shall cease when ten million dollars ($10,000,000) shall 
have been paid in the aggregate by the association and any one (1) or 
more associations similar to the association of any other state or states 
or any property/casualty security fund that obtains contributions from 
insurers on a preinsolvency basis to or on behalf of any insured and its 
affiliates on covered claims or allowed claims arising under the policy 
or policies of any one (1) insolvent insurer. For purposes of this sec-
tion, the term “affiliate” shall mean a person who directly or indirectly, 
through one (1) or more intermediaries, controls, is controlled by, or 
is under common control with another person. If the claimant has a 
covered claim or allowed claim against the association or any associa-
tions similar to the association or any property and casualty insurance 
security fund of another states, under the policy or policies of any one 
(1) insolvent insurer, the association may establish a plan to allocate 
amounts payable by the association in a manner as the association in 
its discretion deems equitable; Be deemed the insurer to the extent of 
its obligation on the covered claims and to that extent shall have all 
rights, duties, and obligations of the insolvent insurer as if the insurer 
had not become insolvent, including, but not limited to, the right to 
pursue and retain salvage and subrogation recoverable on paid covered 
claim obligations;

(c) Assess insurers amounts necessary to pay the obligations of the associ-
ation under paragraph (a) of this subsection subsequent to an insolven-
cy, the expenses of handling covered claims subsequent to an insol-
vency, and the cost of examinations under KRS 304.36-130 and other 
expenses authorized by this subtitle. The assessments of each member 
insurer shall be in the proportion that the net direct written premiums 
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of the member insurer for the calendar year preceding the assessment 
bears to the net direct written premiums of all member insurers for the 
calendar year preceding the assessment. Each member insurer shall 
be notified of the assessment not later than thirty (30) days before it is 
due. No member insurer may be assessed in any year an amount great-
er than two percent (2%) of that member insurer’s net direct written 
premiums for the calendar year preceding the assessment. If the max-
imum assessment, together with the other assets of the association, 
does not provide in any one (1) year an amount sufficient to make 
all necessary payments, the funds available shall be prorated and the 
unpaid portion shall be paid as soon thereafter as funds become avail-
able. The association shall pay claims in any order which it may deem 
reasonable including the payment of claims as such are received from 
the claimants or in groups or categories of claims. The association may 
exempt or defer, in whole or in part, the assessment of any member 
insurer, if the assessment would cause the member insurer’s financial 
statement to reflect amounts of capital or surplus less than the mini-
mum amounts required for a certificate of authority by any jurisdic-
tion in which the member insurer is authorized to transact insurance; 
provided, however, that during the period of deferment, no dividends 
shall be paid to shareholders or policyholders. Deferred assessments 
shall be paid when such payment will not reduce capital and surplus 
below required minimums. Such payments shall be refunded to those 
companies receiving larger assessments by virtue of such deferment, 
or at the election of any such company, credited against future assess-
ments. Each member insurer serving as a servicing facility may set off 
against any assessment authorized payments made on covered claims 
and expenses incurred in the payment of such claims by such member 
insurer;

(d) Investigate claims brought against the association and adjust, compro-
mise, settle, and pay covered claims to the extent of the association’s 
obligation and deny all other claims;

(e) Notify such persons as the commissioner directs under KRS 304.36-
100(2)(a);

(f) Handle claims through its employees or through one (1) or more insur-
ers or other persons designated as servicing facilities. Designation of 
a servicing facility is subject to the approval of the commissioner, but 
such designation may be declined by a member insurer; and

(g) Reimburse each servicing facility for obligations of the association 
paid by the facility and for expenses incurred by the facility while 
handling claims on behalf of the association and shall pay the other 
expenses of the association authorized by this subtitle.
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(2) The association may:

(a) Appear in, defend, and appeal any action on a claim brought against 
the association;

(b) Employ or retain such persons as are necessary to handle claims and 
perform other duties of the association;

(c) Borrow funds necessary to effect the purposes of this subtitle in accord 
with the plan of operation;

(d) Sue or be sued;

(e) Negotiate and become a party to such contracts as are necessary to 
carry out the purpose of this subtitle;

(f) Perform such other acts as are necessary or proper to effectuate the 
purpose of this subtitle; and

(g) Refund to the member insurers in proportion to the contribution of 
each member insurer to the association that amount by which the as-
sets of the association exceed the liabilities, if, at the end of any calen-
dar year, the board of directors finds that the assets of the association 
exceed the liabilities of the association as estimated by the board of 
directors for the coming year.

Effective: July 15, 2010

History: Amended 2010 Ky. Acts ch. 24, sec. 1466, effective July 15, 
2010. – Amended 1998 Ky. Acts ch. 99, sec. 5, effective July 15, 
1998. – Amended 1990 Ky. Acts ch. 268, sec. 1, effective July 13, 
1990. – Amended 1986 Ky. Acts ch. 437, sec. 24, effective July 
15, 1986. – Amended 1984 Ky. Acts ch. 322, sec. 15, effective 
July 13, 1984. – Created 1972 Ky. Acts ch. 137, sec. 8, effective 
June 16, 1972.

304.36-120	 Nonduplication	of	recovery.

(1) Any person having a claim against an insurer under any provision in an 
insurance policy other than the policy of an insolvent insurer which is also 
a covered claim shall be required to exhaust first his right under the policy. 
Any amount payable on a covered claim under this subtitle shall be reduced 
by the amount of recovery under the insurance policy. Any provision in an 
insurance policy includes, but is not limited to, the following coverages: 
basic reparation benefits under KRS Chapter 304, Subtitle 39; uninsured 
motorist; underinsured motorist; workers’ compensation; and health care.

(2) Any person having a claim which may be recovered under more than one 
(1) insurance guaranty association or its equivalent shall seek recovery first 
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from the association of the place of residence of the insured except that if it 
is a first-party claim for damage to property with a permanent location, from 
the association of the location of the property, and if it is a workers’ com-
pensation claim, from the association of the residence of the claimant. Any 
recovery under this subtitle shall be reduced by the amount of the recovery 
from any other insurance guaranty association or its equivalent.

(3) The guaranty association shall receive the benefit of any reinsurance con-
tract or treaties entered into by the insolvent insurer which cover any of the 
liabilities incurred by the insolvent insurer with respect to covered claims.

Effective: July 15, 1998

History: Amended 1998 Ky. Acts ch. 99, sec. 8, effective July 15, 1998. 
– Created 1972 Ky. Acts ch. 137, sec. 12, effective June 16, 1972.

304.39-010	 Policy	and	purpose.

The toll of about 20,000,000 motor vehicle accidents nationally and comparable 
experience in Kentucky upon the interests of victims, the public, policyholders and 
others require that improvements in the reparations provided for herein be adopted 
to effect the following purposes:

(1) To require owners, registrants and operators of motor vehicles in the Com-
monwealth to procure insurance covering basic reparation benefits and legal 
liability arising out of ownership, operation or use of such motor vehicles;

(2) To provide prompt payment to victims of motor vehicle accidents without 
regard to whose negligence caused the accident in order to eliminate the 
inequities which fault-determination has created;

(3) To encourage prompt medical treatment and rehabilitation of the motor ve-
hicle accident victim by providing for prompt payment of needed medical 
care and rehabilitation;

(4) To permit more liberal wage loss and medical benefits by allowing claims 
for intangible loss only when their determination is reasonable and appro-
priate;

(5) To reduce the need to resort to bargaining and litigation through a system 
which can pay victims of motor vehicle accidents without the delay, ex-
pense, aggravation, inconvenience, inequities and uncertainties of the liabil-
ity system;

(6) To help guarantee the continued availability of motor vehicle insurance at 
reasonable prices by a more efficient, economical and equitable system of 
motor vehicle accident reparations;
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(7) To create an insurance system which can more adequately be regulated; and

(8) To correct the inadequacies of the present reparation system, recognizing 
that it was devised and our present Constitution adopted prior to the devel-
opment of the internal combustion motor vehicle.

Effective: July 1, 1975

History: Created 1974 Ky. Acts ch. 385, sec. 1, effective July 1, 1975.

304.39-020	 Definitions	for	subtitle.

As used in this subtitle:

(1) “Added reparation benefits” mean benefits provided by optional added rep-
aration insurance.

(2) “Basic reparation benefits” mean benefits providing reimbursement for net 
loss suffered through injury arising out of the operation, maintenance, or 
use of a motor vehicle, subject, where applicable, to the limits, deductibles, 
exclusions, disqualifications, and other conditions provided in this subtitle. 
The maximum amount of basic reparation benefits payable for all econom-
ic loss resulting from injury to any one (1) person as the result of one (1) 
accident shall be ten thousand dollars ($10,000), regardless of the number 
of persons entitled to such benefits or the number of providers of security 
obligated to pay such benefits. Basic reparation benefits consist of one (1) or 
more of the elements defined as “loss.”

(3) “Basic reparation insured” means:

(a) A person identified by name as an insured in a contract of basic repa-
ration insurance complying with this subtitle; and

(b) While residing in the same household with a named insured, the 
following persons not identified by name as an insured in any other 
contract of basic reparation insurance complying with this subtitle: a 
spouse or other relative of a named insured; and a minor in the custody 
of a named insured or of a relative residing in the same household with 
the named insured if he usually makes his home in the same family 
unit, even though he temporarily lives elsewhere.

(4) “Injury” and “injury to person” mean bodily harm, sickness, disease, or 
death.

(5) “Loss” means accrued economic loss consisting only of medical expense, 
work loss, replacement services loss, and, if injury causes death, survivor’s 
economic loss and survivor’s replacement services loss. Noneconomic det-
riment is not loss. However, economic loss is loss although caused by pain 



A-31

Appendix

and suffering or physical impairment.

(a) “Medical expense” means reasonable charges incurred for reasonably 
needed products, services, and accommodations, including those for 
medical care, physical rehabilitation, rehabilitative occupational train-
ing, licensed ambulance services, and other remedial treatment and 
care. “Medical expense” may include non-medical remedial treatment 
rendered in accordance with a recognized religious method of heal-
ing. The term includes a total charge not in excess of one thousand 
dollars ($1,000) per person for expenses in any way related to funer-
al, cremation, and burial. It does not include that portion of a charge 
for a room in a hospital, clinic, convalescent or nursing home, or any 
other institution engaged in providing nursing care and related ser-
vices, in excess of a reasonable and customary charge for semi-private 
accommodations, unless intensive care is medically required. Medi-
cal expense shall include all healing arts professions licensed by the 
Commonwealth of Kentucky. There shall be a presumption that any 
medical bill submitted is reasonable.

(b) “Work loss” means loss of income from work the injured person would 
probably have performed if he had not been injured, and expenses rea-
sonably incurred by him in obtaining services in lieu of those he would 
have performed for income, reduced by any income from substitute 
work actually performed by him.

(c) “Replacement services loss” means expenses reasonably incurred in 
obtaining ordinary and necessary services in lieu of those the injured 
person would have performed, not for income but for the benefit of 
himself or his family, if he had not been injured.

(d) “Survivor’s economic loss” means loss after decedent’s death of con-
tributions of things of economic value to his survivors, not including 
services they would have received from the decedent if he had not suf-
fered the fatal injury, less expenses of the survivors avoided by reason 
of decedent’s death.

(e) “Survivor’s replacement services loss” means expenses reasonably in-
curred by survivors after decedent’s death in obtaining ordinary and 
necessary services in lieu of those the decedent would have performed 
for their benefit if he had not suffered the fatal injury, less expenses of 
the survivors avoided by reason of the decedent’s death and not sub-
tracted in calculating survivor’s economic loss.

(6) “Use of a motor vehicle” means any utilization of the motor vehicle as a 
vehicle including occupying, entering into, and alighting from it. It does not 
include:

(a) Conduct within the course of a business of repairing, servicing, or oth-
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erwise maintaining motor vehicles unless the conduct occurs off the 
business premises; or

(b) Conduct in the course of loading and unloading the vehicle unless the 
conduct occurs while occupying, entering into, or alighting from it.

(7) “Motor vehicle” means any vehicle which transports persons or property 
upon the public highways of the Commonwealth, propelled by other than 
muscular power except road rollers, road graders, farm tractors, vehicles on 
which power shovels are mounted, such other construction equipment cus-
tomarily used only on the site of construction and which is not practical for 
the transportation of persons or property upon the highways, such vehicles 
as travel exclusively upon rails, and such vehicles as are propelled by elec-
trical power obtained from overhead wires while being operated within any 
municipality or where said vehicles do not travel more than five (5) miles 
beyond the said limits of any municipality. Motor vehicle shall not mean 
moped as defined in this section or an electric low-speed scooter as defined 
in KRS 189.010.

(8) “Moped” means either a motorized bicycle whose frame design may include 
one (1) or more horizontal crossbars supporting a fuel tank so long as it also 
has pedals, or a motorized bicycle with a step-through type frame which 
may or may not have pedals rated no more than two (2) brake horsepower, 
a cylinder capacity not exceeding fifty (50) cubic centimeters, an automatic 
transmission not requiring clutching or shifting by the operator after the 
drive system is engaged, and capable of a maximum speed of not more than 
thirty (30) miles per hour.

(9) “Public roadway” means a way open to the use of the public for purposes of 
motor vehicle travel.

(10) “Net loss” means loss less benefits or advantages, from sources other than 
basic and added reparation insurance, required to be subtracted from loss in 
calculating net loss.

(11) “Noneconomic detriment” means pain, suffering, inconvenience, physical 
impairment, and other nonpecuniary damages recoverable under the tort law 
of this Commonwealth. The term does not include punitive or exemplary 
damages.

(12) “Owner” means a person, other than a lienholder or secured party, who 
owns or has title to a motor vehicle or is entitled to the use and possession 
of a motor vehicle subject to a security interest held by another person. The 
term does not include a lessee under a lease not intended as security.

(13) “Reparation obligor” means an insurer, self-insurer, or obligated govern-
ment providing basic or added reparation benefits under this subtitle.
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(14) “Survivor” means a person identified in KRS 411.130 as one entitled to 
receive benefits by reason of the death of another person.

(15) A “user” means a person who resides in a household in which any person 
owns or maintains a motor vehicle.

(16) “Maintaining a motor vehicle” means having legal custody, possession or 
responsibility for a motor vehicle by one other than an owner or operator.

(17) “Security” means any continuing undertaking complying with this subtitle, 
for payment of tort liabilities, basic reparation benefits, and all other obliga-
tions imposed by this subtitle.

Effective: June 27, 2019

History: Amended 2019 Ky. Acts ch. 22, sec. 10, effective June 27, 
2019. – Amended 2000 Ky. Acts ch. 343, sec. 17, effective July 
14, 2000. – Amended 1982 Ky. Acts ch. 194, sec. 6, effective July 
15, 1982. – Amended 1978 Ky. Acts ch. 215, sec. 1, effective June 
17, 1978; and ch. 349, sec. 12, effective June 17, 1978. – Created 
1974 Ky. Acts ch. 385, sec. 2, effective July 1, 1975

304.39-030	 Right	to	basic	reparation	benefits.

(1) If the accident causing injury occurs in this Commonwealth every person 
suffering loss from injury arising out of maintenance or use of a motor vehi-
cle has a right to basic reparation benefits, unless he has rejected the limita-
tion upon his tort rights as provided in KRS 304.39-060(4).

(2) If the accident causing injury occurs outside this Commonwealth but within 
the United States, its territories and possessions, or Canada, the following 
persons and their survivors suffering loss from injury arising out of mainte-
nance or use of a motor vehicle have a right to basic reparation benefits:

(a) Basic reparation insureds;

(b) The driver and other occupants of a secured vehicle who have not 
rejected the limitation upon their tort rights, other than:

1. A vehicle, except for a vehicle as provided in paragraph (c) of this 
subsection, which is regularly used in the course of the business 
of transporting persons or property and which is one (1) of five (5) 
or more vehicles under common ownership; or

2. A vehicle owned by an obligated government other than this Com-
monwealth, its political subdivisions, municipal corporations, or 
public agencies; and
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(c) The driver and other occupants of a bus, who have not rejected the 
limitation upon their tort rights, are Kentucky residents, and boarded a 
bus in Kentucky, if the bus is:

1. A secured vehicle;

2. Registered in Kentucky;

3. Regularly used in the course of the business of transporting per-
sons or property; and

4. One (1) of five (5) or more vehicles under common ownership.

Effective: July 14, 2000

History: Amended 2000 Ky. Acts ch. 372, sec. 1, effective July 14, 
2000. -- Created 1974 Ky. Acts ch. 385, sec. 3, effective July 1, 
1975.

304.39-040	 Obligation	 to	pay	basic	 reparation	benefits	 –	Requirement	 of	
option	for	motorcycle	coverage	in	liability	contracts	–	Exclusion	
of	motorcycle	 operator	 or	 passenger	who	has	 not	 purchased	
optional	coverage.

(1) Basic reparation benefits shall be paid without regard to fault.

(2) Basic reparation obligors and the assigned claims plan shall pay basic rep-
aration benefits, under the terms and conditions stated in this subtitle, for 
loss from injury arising out of maintenance or use of a motor vehicle. This 
obligation exists without regard to immunity from liability or suit which 
might otherwise be applicable.

(3) Every insurer writing liability insurance coverage for motorcycles in this 
Commonwealth shall make available for purchase as a part of every policy 
of insurance covering the ownership, use, and operation of motorcycles the 
option of basic reparations benefits, added reparations benefits, uninsured 
motorist, and underinsured motorist coverages.

(4) Notwithstanding any other provisions of this subtitle, no operator or passen-
ger on a motorcycle is entitled to basic reparation benefits from any source 
for injuries arising out of the maintenance or use of such a motorcycle unless 
such reparation benefits have been purchased as optional coverage for the 
motorcycle or by the individual so injured.

Effective: July 15, 1998

History: Amended 1998 Ky. Acts ch. 567, sec. 1, effective July 15, 
1998. – Amended 1976 Ky. Acts ch. 75, sec. 1 effective March 
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29, 1976. – Created 1974 Ky. Acts ch. 385, sec. 4, effective July 
1, 1975.

304.39-045	 Exclusion	from	coverage	as	operator	by	agreement.

In an automobile liability insurance policy, the insurer and the named insured may 
agree to exclude any member of the household not a spouse or dependent from 
coverage as the operator of an insured vehicle. The names of persons excluded 
shall be set forth in the policy or in an endorsement that is signed by both parties.

Effective: July 13, 1990

History: Created 1990 Ky. Acts ch. 101, sec. 1, effective July 13, 1990.

304.39-050	 Priority	of	applicability	of	security	for	payment	of	basic	reparation	
benefits.

(1) The basic reparation insurance applicable to bodily injury to which this 
subtitle applies is the security covering the vehicle occupied by the injured 
person at the time of the accident or, if the injured person is a pedestrian, 
the security covering the vehicle which struck such pedestrian. If the repara-
tion obligor providing such insurance fails to make payment for loss within 
thirty (30) days after receipt of reasonable proof of the fact and the amount 
of loss sustained, the injured person shall be entitled to payment under any 
contract of basic reparation insurance under which he is a basic reparation 
insured and the insurer making such payments shall be entitled to full reim-
bursement from the reparation obligor providing the security covering the 
vehicle. A pedestrian, as used herein, means any person who is not making 
“use of a motor vehicle” at the time his injury occurs.

(2) If there is no security covering the vehicle, any contract of basic reparation 
insurance under which the injured person is a basic reparation insured shall 
apply.

(3) No person shall recover basic reparation benefits from more than one (1) 
reparation obligor as a result of the same accident, except as provided in 
KRS 304.39-140(4), nor in excess of ten thousand dollars ($10,000) as the 
result of the same accident.

Effective: June 17, 1978

History: Amended 1978 Ky. Acts ch. 215, sec. 2, effective June 17, 
1978. – Created 1974 Ky. Acts ch. 385, sec. 5, effective July 1, 
1975.
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304.39-060	 Acceptance	 or	 rejection	 of	 partial	 abolition	 of	 tort	 liability	 –	
Exceptions.

(1) Any person who registers, operates, maintains or uses a motor vehicle on the 
public roadways of this Commonwealth shall, as a condition of such regis-
tration, operation, maintenance or use of such motor vehicle and use of the 
public roadways, be deemed to have accepted the provisions of this subtitle, 
and in particular those provisions which are contained in this section.

(2) (a) Tort liability with respect to accidents occurring in this Common-
wealth and arising from the ownership, maintenance, or use of a motor 
vehicle is “abolished” for damages because of bodily injury, sickness 
or disease to the extent the basic reparation benefits provided in this 
subtitle are payable therefor, or that would be payable but for any de-
ductible authorized by this subtitle, under any insurance policy or oth-
er method of security complying with the requirements of this subtitle, 
except to the extent noneconomic detriment qualifies under paragraph 
(b) of this subsection.

(b) In any action of tort brought against the owner, registrant, operator or 
occupant of a motor vehicle with respect to which security has been 
provided as required in this subtitle, or against any person or organi-
zation legally responsible for his or her acts or omissions, a plaintiff 
may recover damages in tort for pain, suffering, mental anguish and 
inconvenience because of bodily injury, sickness or disease arising out 
of the ownership, maintenance, operation or use of such motor vehicle 
only in the event that the benefits which are payable for such injury as 
“medical expense” or which would be payable but for any exclusion 
or deductible authorized by this subtitle exceed one thousand dollars 
($1,000), or the injury or disease consists in whole or in part of per-
manent disfigurement, a fracture to a bone, a compound, comminut-
ed, displaced or compressed fracture, loss of a body member, perma-
nent injury within reasonable medical probability, permanent loss of 
bodily function or death. Any person who is entitled to receive free 
medical and surgical benefits shall be deemed in compliance with the 
requirements of this subsection upon a showing that the medical treat-
ment received has an equivalent value of at least one thousand dollars 
($1,000).

(c) Tort liability is not so limited for injury to a person who is not an 
owner, operator, maintainer or user of a motor vehicle within subsec-
tion (1) of this section, nor for injury to the passenger of a motorcycle 
arising out of the maintenance or use of such motorcycle.

(3) For purposes of this section and the provisions on reparation obligor’s rights 
of reimbursement, subrogation, and indemnity, a person does not intention-
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ally cause harm merely because his or her act or failure to act is intentional 
or done with the realization that it creates a grave risk of harm.

(4) Any person may refuse to consent to the limitations of his or her tort rights 
and liabilities as contained in this section. Such rejection must be completed 
in writing or electronically in a form to be prescribed by the Department of 
Insurance and must have been executed and filed with the department at a 
time prior to any motor vehicle accident for which such rejection is to apply. 
Such rejection form shall affirmatively state in bold print that acceptance 
of this form of insurance denies the applicant the right to sue a negligent 
motorist unless certain requirements contained in the policy of insurance 
are met. Rejection by a person who is under legal disability shall be made 
on behalf of such person by his or her legal guardian, conservator, or natural 
parent. The failure of such guardian or a natural parent of a person under le-
gal disability to file a rejection, within six (6) months from the date that this 
subtitle would otherwise become applicable to such person, shall be deemed 
to be an affirmative acceptance of all provisions of this subtitle. Provided, 
however, any person who, at the time of an accident, does not have basic 
reparation insurance but has not formally rejected such limitations of his or 
her tort rights and liabilities and has at such time in effect security equivalent 
to that required by KRS 304.39-110 shall be deemed to have fully rejected 
such limitations within meaning of this section for that accident only.

(5) (a) Any rejection must be filed with the Department of Insurance and shall 
become effective on the date of its filing until revoked. Nothing in this 
section shall require a new rejection to be filed for each new motor 
vehicle policy issued;

(b) Any rejection filed prior to June 30, 1980, shall be deemed to be effec-
tive from the date of its filing until revoked; and

(c) Any revocation shall be in writing and shall become effective upon the 
date of its filing with the Department of Insurance.

(6) Every insurance company when issuing an automobile policy to a resident 
of this Commonwealth must inform the buyer in writing in a form to be 
prescribed by the insurance commissioner of his or her right to reject the 
limitations of the tort rights and liabilities under this subtitle in the manner 
provided in subsections (4) and (7) of this section.

(7) Any rejection shall result in the full retention by the individual of his or her 
tort rights and tort liabilities. Any person injured by a motor vehicle operator 
who has such rejection on file may claim the full damages, including nonpe-
cuniary damages, or, if such injured person has not rejected his or her own 
tort limitations, he or she may also claim basic reparation benefits from the 
appropriate security on the vehicle as established under KRS 304.39-050. 
If such provider of security is other than the one providing security for the 
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operator who has rejected the limitations, such provider shall be subrogated 
to the rights of the injured person to the extent of reparation benefits paid 
against the owner and operator of the vehicle.

(8) No person who has rejected the tort limitations under this section, except 
as provided in subsection (9) of this section or KRS 304.39-140(5), may 
collect basic reparation benefits.

(9) Any owner or operator of a motorcycle, as defined in Kentucky Revised 
Statutes, may file a rejection as described in subsections (4) and (5) of this 
section, which will apply solely to the ownership and operation of a motor-
cycle but will not apply to injury resulting from the ownership, operation or 
use of any other type of motor vehicle.

Effective: July 15, 2010

History: Amended 2010 Ky. Acts ch. 24, sec. 1525, effective July 15, 
2010; and ch. 166, sec. 11, effective July 15, 2010. – Amended 
1986 Ky. Acts ch. 37, sec. 1, effective July 15, 1986. – Amended 
1980 Ky. Acts ch. 364, sec. 1, effective July 15, 1980. – Amended 
1976 Ky. Acts ch. 75, sec. 2, effective March 29, 1976. – Created 
1974 Ky. Acts ch. 385, sec. 6, effective July 1, 1975.

Note: 1980 Ky. Acts ch. 396, sec. 92 would have amended this sec-
tion effective July 1, 1982. However, 1980 Ky. Acts ch. 396 was 
repealed by 1982 Ky. Acts ch. 141, sec. 146, also effective July 
1,1982.

Legislative	Research	Commission	Note	(7/15/2010). This section was 
amended by 2010 Ky. Acts chs. 24 and 166, which do not appear 
to be in conflict and have been codified together.

304.39-070	 “Secured	person”	–	Obligor’s	rights	to	recovery.

(1) “Secured person” means the owner, operator or occupant of a secured motor 
vehicle, and any other person or organization legally responsible for the acts 
or omissions of such owner, operator or occupant.

(2) A reparation obligor which has paid or may become obligated to pay basic 
reparation benefits shall be subrogated to the extent of its obligations to all 
of the rights of the person suffering the injury against any person or organi-
zation other than a secured person.

(3) A reparation obligor shall have the right to recover basic reparation benefits 
paid to or for the benefit of a person suffering the injury from the reparation 
obligor of a secured person as provided in this subsection, except as pro-
vided in KRS 304.39- 140(3). The reparation obligor shall elect to assert 
its claim (i) by joining as a party in an action that may be commenced by 
the person suffering the injury, or (ii) to reimbursement, pursuant to KRS 
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304.39-030, sixty (60) days after said claim has been presented to the rep-
aration obligor of secured persons. The right to recover basic reparation 
benefits paid under (ii) shall be limited to those instances established as 
applicable by the Kentucky Insurance Arbitration Association as provided 
in KRS 304.39-290.

(4) Any entitlement to recovery for basic or added reparation benefits paid or 
to be paid by the subrogee shall in no event exceed the limits of automobile 
bodily injury liability coverage available to the secured party after priority 
of entitlement as provided in this section and KRS 304.39-140(3) has been 
satisfied.

(5) An attorney representing a secured person in any action filed under KRS 
304.39- 060 shall be entitled to a reasonable attorneys’ fee in the event that 
reparation benefits paid to said secured person by that secured person’s 
reparation’s obligor are reimbursed by any insurance carrier on behalf of a 
tortfeasor who is the defendant in any such action filed by the said secured 
person or in the event such potential “action” is settled by said potential 
tortfeasor’s insurance carrier on his behalf prior to the filing of any such suit.

Effective: June 17, 1978

History: Amended 1978 Ky. Acts ch. 215, sec. 4, effective June 17, 
1978; and ch. 384, sec. 104, effective June 17, 1978. – Created 
1974 Ky. Acts ch. 385, sec. 7, effective July 1, 1975.

Legislative	Research	Commission	Note.(This section was amended 
by two 1978 acts which do not appear to be in conflict and have 
been compiled together.

304.39-080	 Security	covering	motor	vehicle.

(1) “Security covering the vehicle” is the insurance or other security so provid-
ed. The vehicle for which the security is so provided is the “secured vehi-
cle.”

(2) “Basic reparation insurance” includes a contract, self-insurance, or other le-
gal means under which the obligation to pay basic reparation benefits arises.

(3) This Commonwealth, its political subdivisions, municipal corporations, and 
public agencies may continuously provide, pursuant to subsection (6) of this 
section, security for the payment of basic reparation benefits in accordance 
with this subtitle for injury arising from maintenance or use of motor vehi-
cles owned by those entities and operated with their permission.

(4) The United States and its public agencies and any other state, its politi-
cal subdivisions, municipal corporation, and public agencies may provide, 
pursuant to subsection (6) of this section, security for the payment of basic 
reparation benefits in accordance with this subtitle for injury arising from 
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maintenance or use of motor vehicles owned by those entities and operated 
with their permission.

(5) Except for entities described in subsections (3) and (4) of this section, every 
owner or operator of a motor vehicle registered in this Commonwealth or 
operated in this Commonwealth with an owner’s permission shall continu-
ously provide with respect to the motor vehicle while it is either present or 
registered in this Commonwealth, and any other person may provide with 
respect to any motor vehicle, by a contract of insurance or by qualifying as 
a self-insurer, security for the payment of basic reparation benefits in accor-
dance with this subtitle and security for payment of tort liabilities, arising 
from maintenance or use of the motor vehicle. The owner of a motor vehicle 
who fails to maintain security on a motor vehicle in accordance with this 
subsection shall have his or her motor vehicle registration revoked in ac-
cordance with KRS 186A.040 and shall be subject to the penalties in KRS 
304.99-060. An owner who permits another person to operate a motor vehi-
cle without security on the motor vehicle as required by this subtitle shall be 
subject to the penalties in KRS 304.99-060.

(6) Security may be provided by a contract of insurance or by qualifying as a 
self- insurer or obligated government in compliance with this subtitle.

(7) Self-insurance, subject to approval of the commissioner of insurance, is ef-
fected by filing with the commissioner in satisfactory form:

(a) A continuing undertaking by the owner or other appropriate person to 
pay tort liabilities or basic reparation benefits, or both, and to perform 
all other obligations imposed by this subtitle;

(b) Evidence that appropriate provision exists for prompt and efficient ad-
ministration of all claims, benefits, and obligations provided by this 
subtitle; and

(c) Evidence that reliable financial arrangements, deposits, or com-
mitments exist providing assurance, substantially equivalent to that 
afforded by a policy of insurance, complying with this subtitle, for 
payment of tort liabilities, basic reparation benefits, and all other obli-
gations imposed by this subtitle.

(8) An entity described in subsection (3) or (4) of this section may provide 
security by lawfully obligating itself to pay basic reparation benefits in ac-
cordance with this subtitle.

(9) A person providing security pursuant to subsection (7) of this section is a 
“self- insurer.” An entity described in subsection (3) or (4) of this section 
that has provided security pursuant to subsection (6) of this section is an 
“obligated government.”

Effective: July 15, 2010
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History: Amended 2010 Ky. Acts ch. 24, sec. 1526, effective July 15, 
2010. – Amended 2007 Ky. Acts ch. 38, sec. 1, effective June 26, 
2007. – Amended 2005 Ky. Acts ch. 152, sec. 1, effective June 
20, 2005. – Amended 1998 Ky. Acts ch. 442, sec. 3, effective July 
15, 1998. – Amended 1996 Ky. Acts ch. 341, sec. 6, effective July 
15, 1996. – Created 1974 Ky. Acts ch. 385, sec. 8, effective July 
1, 1975.

304.39-090	 Required	security.

An owner of a motor vehicle registered in this Commonwealth who ceases to 
maintain security as required by the provisions on security may not operate or 
permit operation of the vehicle in this Commonwealth until security has again been 
provided as required by this subtitle. An owner who fails to maintain security as 
required by this subtitle shall have his or her motor vehicle registration revoked 
in accordance with KRS 186A.040. All other owners shall provide such security 
while operating a motor vehicle in this Commonwealth.

Effective: July 15, 1998

History: Amended 1998 Ky. Acts ch. 442, sec. 4, effective July 15, 
1998. – Amended 1996 Ky. Acts ch. 341, sec. 8, effective July 
15, 1996. – Created 1974 Ky. Acts ch. 385, sec. 9, effective July 
1, 1975.

304.39-110	 Required	minimum	tort	liability	insurance.

(1) The requirement of security for payment of tort liabilities is fulfilled by 
providing:

(a) Either:

1. Split limits liability coverage of not less than twenty-five thou-
sand dollars ($25,000) for all damages arising out of bodily injury 
sustained by any one (1) person, and not less than fifty thousand 
dollars ($50,000) for all damages arising out of bodily injury sus-
tained by all persons injured as a result of any one (1) accident, 
plus liability coverage of not less than twenty-five thousand dol-
lars ($25,000) for all damages arising out of damage to or destruc-
tion of property, including the loss of use thereof, as a result of 
any one (1) accident arising out of ownership, maintenance, use, 
loading, or unloading, of the secured vehicle; or

2. Single limits liability coverage of not less than sixty thousand dol-
lars ($60,000) for all damages whether arising out of bodily injury 
or damage to property as a result of any one (1) accident arising 
out of ownership, maintenance, use, loading, or unloading, of the 
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secured vehicle;

(b) That the liability coverages apply to accidents during the contract pe-
riod in a territorial area not less than the United States of America, its 
territories and possessions, and Canada; and

(c) Basic reparation benefits as defined in KRS 304.39-020(2).

(2) Subject to the provisions on approval of terms and forms, the requirement of 
security for payment of tort liabilities may be met by a contract the coverage 
of which is secondary or excess to other applicable valid and collectible 
liability insurance. To the extent the secondary or excess coverage applies 
to liability within the minimum security required by this subtitle it must be 
subject to conditions consistent with the system of required liability insur-
ance established by this subtitle.

(3) Security for a motorcycle is fulfilled by providing only the coverages set 
forth in subsections (1)(a) and (b) of this section.

Effective:June 29, 2017

History: Amended 2017 Ky. Acts ch. 157, sec. 1, effective June 29, 
2017. – Amended 1986 Ky. Acts ch. 437, sec. 31, effective July 
15, 1986. – Amended 1984 Ky. Acts ch. 19, sec. 2, effective July 
13, 1984; and ch. 86, sec. 1, effective July 13, 1984. – Amended 
1976 Ky. Acts ch. 75, sec. 4, effective March 29, 1976. – Created 
1974 Ky. Acts ch. 385, sec. 11, effective July 1, 1975.

Legislative	Research	Commission	Note	(6/29/2017). 2017 Ky. Acts 
ch. 157, sec. 3 provided that amendments made to subsection (1) of 
this statute in 2017 Ky. Acts ch. 157, sec. 1 regarding the required 
minimum tort liability for motor vehicle damage to property shall 
apply to policies issued or renewed on or after January 1, 2018.

304.39-120	 Calculation	of	net	loss.

(1) All benefits or advantages a person receives or is entitled to receive because 
of the injury from workers’ compensation are subtracted in calculating net 
loss.

(2) If a benefit or advantage received to compensate for loss of income because 
of injury, whether from basic reparation benefits or from any source of ben-
efits or advantages subtracted under subsection (1), is not taxable income, 
the income tax saving that is attributable to his loss of income because of 
injury is subtracted in calculating net loss. Subtraction may not exceed fif-
teen percent (15%) of the loss of income and shall be in a lesser amount if 
the claimant furnishes to the insurer reasonable proof of a lower value of the 
income tax advantage.

Effective: July 15, 1982
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History: Amended 1982 Ky. Acts ch. 123, sec. 19, effective July 15, 
1982. – Created 1974 Ky. Acts ch. 385, sec. 12, effective July 1, 
1975.

304.39-130	 Basic	weekly	limit	on	benefits	for	certain	losses.

Basic reparation benefits payable for work loss, survivor’s economic loss, replace-
ment services loss, and survivor’s replacement services loss arising from injury 
to one (1) person and attributable to the calendar week during which the accident 
causing injury occurs and to each calendar week thereafter may not exceed two 
hundred dollars ($200), prorated for any lesser period. If the injured person’s earn-
ings or work are seasonal or irregular, the weekly limit shall be equitably adjusted 
or apportioned on an annual basis.

Effective: July 1, 1975

History: Created 1974 Ky. Acts ch. 385, sec. 13, effective July 1, 1975.

304.39-140	Optional	additional	benefits.

(1) On and after July 1, 1975, each reparation obligor of the owner of a vehicle 
required to be registered in this Commonwealth shall, upon the request of 
a reparation insured, be required to provide added reparation benefits for 
economic loss in units of ten thousand dollars ($10,000) per person subject 
to the lesser of:

(a) Forty thousand dollars ($40,000) in added reparation benefits; or

(b) The limit of security provided for liability to any one (1) person in 
excess of the requirements of KRS 304.39-110(1)(a).

(2) Each basic reparation obligor shall be permitted to incorporate in added 
reparation benefits coverage such terms, conditions and exclusions as may 
be consistent with premiums charged. The amounts payable under added 
reparation benefits may be duplicative of benefits received from collateral 
source benefits, or may provide for reasonable waiting periods, deductibles 
or coinsurance provision. The added reparation obligor shall be subrogated, 
subject to KRS 304.39-070 and 304.39-300, to the injured person’s right of 
recovery against any responsible third party.

(3) If the injured person, or injured persons, is entitled to damages under KRS 
304.39- 060 from the liability insurer of a second person, a self-insurer or an 
obligated government, collection of such damages shall have priority over 
the rights of the subrogee for its reimbursement of basic or added reparation 
benefits paid to or in behalf of such injured person or persons.

(4) Basic reparation insurers shall make available upon request deductibles in 
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the amounts of two hundred fifty dollars ($250), five hundred dollars ($500) 
and one thousand dollars ($1,000) from all basic reparation benefits oth-
erwise payable, except that if two (2) or more basic reparation insureds to 
whom the deductible is applicable under the contract of insurance are injured 
in the same accident, the aggregate amount of the deductible applicable to 
all of them shall not exceed the specified deductible, which amount where 
necessary shall be allocated equally among them. Any person who is a basic 
reparation insured under an insurance policy issued with no deductible or 
with a deductible of a lesser amount than that under which he receives basic 
reparation benefits payments, shall be entitled to be paid under such policy 
the difference between the benefits he is actually paid and the benefits which 
would have been paid had his benefits been payable under such policy.

(5) Reparation obligors shall make available upon request to those persons who 
have rejected their tort limitations, in accordance with KRS 304.39-060(4), 
basic reparation benefits coverage and added reparation benefits.

Effective: June 17, 1978

History: Amended 1978 Ky. Acts ch. 215, sec. 3, effective June 17, 
1978. – Created 1974 Ky. Acts ch. 385, sec. 14, effective July 1, 
1975.

304.39-150	 Approval	of	terms	and	forms.

Terms and conditions of contracts and certificates or other evidence of insurance 
coverage sold or issued in this Commonwealth providing motor vehicle tort lia-
bility, basic reparation, and added reparation insurance coverages, and of forms 
used by insurers offering these coverages, are subject to approval and regulation 
by the commissioner of insurance. The commissioner shall approve only terms and 
conditions consistent with the purposes of this subtitle and fair and equitable to all 
persons whose interests may be affected.

Effective: July 15, 2010

History: Amended 2010 Ky. Acts ch. 24, sec. 1529, effective July 15, 
2010. – Created 1974 Ky. Acts ch. 385, sec. 15, effective July 1, 
1975.

304.39-160	 Assigned	claims.

(1) A person entitled to basic reparation benefits because of injury covered by 
this subtitle may obtain them through the assigned claims plan established 
pursuant to the provisions relating thereto and in accordance with the provi-
sions on time for presenting claims under the assigned claims plan if:

(a) Basic reparation insurance is not applicable to the injury for a reason 
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other than those specified in the provisions on converted vehicles and 
intentional injuries;

(b) Basic reparation insurance applicable to the injury cannot be identi-
fied;

(c) Basic reparation insurance applicable to the injury is inadequate to 
provide the contracted for benefits because of financial inability of a 
reparation obligor to fulfill its obligations; or

(d) A claim for basic reparation benefits is rejected by a reparation obligor 
for a reason other than that the person is not entitled under this subtitle 
to the basic reparation benefits claimed.

(2) If a claim qualifies for assignment under paragraphs (c) or (d) of subsection 
(1), the assigned claims bureau or any reparation obligor to whom the claim 
is assigned is subrogated to all rights of the claimant against any reparation 
obligor, its successor in interest or substitute, legally obligated to provide 
basic reparation benefits to the claimant, for basic reparation benefits pro-
vided by the assignee.

(3) Except in case of a claim assigned under subsection (1)(d), if a person re-
ceives basic reparation benefits through the assigned claims plan, all bene-
fits or advantages he receives or is entitled to receive as a result of the injury, 
other than by way of succession at death, death benefits from life insurance, 
or in discharge of familial obligations of support, are subtracted in calculat-
ing net loss.

(4) A person who sustains injury while occupying a motor vehicle owned by 
such person and with respect to which security is required by the provi-
sions on security and who fails to have such security in effect at the time 
of an accident in this Commonwealth causing such injury, shall not obtain 
through the assigned claims plan basic reparation benefits, including ben-
efits otherwise due him as a survivor, unless such person’s failure to have 
such security in effect at the time of such accident was solely occasioned 
by the failure of the reparation obligor of such person to provide the basic 
reparation benefits required by this subtitle.

Effective: July 1, 1975

History: Created 1974 Ky. Acts ch. 385, sec. 16, effective July 1, 1975.

304.39-190	 Converted	motor	vehicles.

A person who converts a motor vehicle is disqualified from basic or added reparation 
benefits, including benefits otherwise due him as a survivor, from any source other 
than an insurance contract under which the converter is a basic or added reparation 
insured, for injuries arising from maintenance or use of the converted vehicle. If 
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the converter dies from the injuries, his survivors are not entitled to basic or added 
reparation benefits from any source other than an insurance contract under which 
the converter is a basic reparation insured. For the purpose of this section, a person 
is not a converter if he uses the motor vehicle in the good faith belief that he is 
legally entitled to do so.

Effective: July 1, 1975

History: Created 1974 Ky. Acts ch. 385, sec. 19, effective July 1, 1975.

304.39-200	 Intentional	injuries.

A person intentionally causing or attempting to cause injury to himself or another 
person is disqualified from basic or added reparation benefits for injury arising 
from his acts, including benefits otherwise due him as a survivor. If a person dies 
as a result of intentionally causing or attempting to cause injury to himself, his 
survivors are not entitled to basic or added reparation benefits for loss arising from 
his death. A person intentionally causes or attempts to cause injury if he acts or 
fails to act for the purpose of causing injury. A person does not intentionally cause 
or attempt to cause injury merely because his act or failure to act is intentional 
or done with his realization that it creates a grave risk of causing injury or if the 
act or omission causing the injury is for the purpose of averting bodily harm to 
himself or another person.

Effective: July 1, 1975

History: Created 1974 Ky. Acts ch. 385, sec. 20, effective July 1, 1975.

304.39-210	 Obligor’s	duty	to	respond	to	claims.

(1) Basic and added reparation benefits are payable monthly as loss accrues. 
Loss accrues not when injury occurs, but as work loss, replacement services 
loss, or medical expense is incurred. Benefits are overdue if not paid within 
thirty (30) days after the reparation obligor receives reasonable proof of 
the fact and amount of loss realized, unless the reparation obligor elects 
to accumulate claims for periods not exceeding thirty-one (31) days after 
the reparation obligor receives reasonable proof of the fact and amount of 
loss realized, and pays them within fifteen (15) days after the period of ac-
cumulation. Notwithstanding any provision of this chapter to the contrary, 
benefits are not overdue if a reparation obligor has not made payment to a 
provider of services due to the request of a secured person when the secured 
person is directing the payment of benefits among the different elements of 
loss. If reasonable proof is supplied as to only part of a claim, and the part 
totals one hundred dollars ($100) or more, the part is overdue if not paid 
within the time provided by this section. Medical expense benefits may be 
paid by the reparation obligor directly to persons supplying products, ser-
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vices, or accommodations to the claimant, if the claimant so designates.

(2) Overdue payments bear interest at the rate of twelve percent (12%) per an-
num, except that if delay was without reasonable foundation the rate of in-
terest shall be eighteen percent (18%) per annum.

(3) A claim for basic or added reparation benefits shall be paid without deduc-
tion for the benefits which are to be subtracted pursuant to the provisions on 
calculation of net loss if these benefits have not been paid to the claimant 
before the reparation benefits are overdue or the claim is paid. The repara-
tion obligor is entitled to reimbursement from the person obligated to make 
the payments or from the claimant who actually receives the payments.

(4) A reparation obligor may bring an action to recover benefits which are not 
payable, but are in fact paid, because of an intentional misrepresentation of 
a material fact, upon which the reparation obligor relies, by the insured or by 
a person providing an item of medical expense. The action may be brought 
only against the person providing the item of medical expense, unless the 
insured has intentionally misrepresented the facts or knows of the misrepre-
sentation. An insurer may offset amounts he is entitled to recover from the 
insured under this subsection against any basic or added reparation benefits 
otherwise due.

(5) A reparation obligor who rejects a claim for basic reparation benefits shall 
give to the claimant prompt written notice of the rejection, specifying the 
reason. If a claim is rejected for a reason other than that the person is not en-
titled to the basic reparation benefits claimed, the written notice shall inform 
the claimant that he may file his claim with the assigned claims bureau and 
shall give the name and address of the bureau.

Effective: July 15, 1998

History: Amended 1998 Ky. Acts ch. 200, sec. 2, effective July 15, 
1998. – Created 1974 Ky. Acts ch. 385, sec. 21, effective July 1, 
1975.

304.39-220	 	Fees	of	claimant’s	attorney.

(1) If overdue benefits are recovered in an action against the reparation obligor 
or paid by the reparation obligor after receipt of notice of the attorney’s 
representation, a reasonable attorney’s fee for advising and representing a 
claimant on a claim or in an action for basic or added reparation benefits 
may be awarded by the court if the denial or delay was without reasonable 
foundation. No part of the fee for representing the claimant in connection 
with these benefits is a charge against benefits otherwise due the claimant.

(2) In any action brought against the insured by the reparation obligor, the court 
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may award the insured’s attorney a reasonable attorney’s fee for defending 
the action.

Effective: July 1, 1975

History: Created 1974 Ky. Acts ch. 385, sec. 22, effective July 1, 1975.

304.39-230	 Limitations	of	actions.

(1) If no basic or added reparation benefits have been paid for loss arising oth-
erwise than from death, an action therefor may be commenced not later than 
two (2) years after the injured person suffers the loss and either knows, or in 
the exercise of reasonable diligence should know, that the loss was caused 
by the accident, or not later than four (4) years after the accident, whichever 
is earlier. If basic or added reparation benefits have been paid for loss arising 
otherwise than from death, an action for further benefits, other than survi-
vor’s benefits, by either the same or another claimant, may be commenced 
not later than two (2) years after the last payment of benefits.

(2) If no basic or added reparation benefits have been paid to the decedent or 
his or her survivors, an action for survivor’s benefits may be commenced 
not later than one (1) year after the death or four (4) years after the accident 
from which death results, whichever is earlier. If survivor’s benefits have 
been paid to any survivor, an action for further survivor’s benefits by either 
the same or another claimant may be commenced not later than two (2) 
years after the last payment of benefits. If basic or added reparation bene-
fits have been paid for loss suffered by an injured person before his or her 
death resulting from the injury, an action for survivor’s benefits may be 
commenced not later than one (1) year after the death or four (4) years after 
the last payment of benefits, whichever is earlier.

(3) If timely action for basic reparation benefits is commenced against a rep-
aration obligor and benefits are denied because of a determination that the 
reparation obligor’s coverage is not applicable to the claimant under the 
provisions on priority of applicability of basic reparation security, an action 
against the applicable reparation obligor or the assigned claims bureau may 
be commenced not later than sixty (60) days after the determination be-
comes final or the last date on which the action could otherwise have been 
commenced, whichever is later.

(4) Except as subsections (1), (2), or (3) of this section prescribe a longer peri-
od, an action by a claimant on an assigned claim which has been timely pre-
sented may be commenced not later than sixty (60) days after the claimant 
received written notice of rejection of the claim by the reparation obligor to 
which it was assigned.

(5) If a person entitled to basic or added reparation benefits is under legal dis-
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ability when the right to bring an action for the benefits first accrues, the 
period of his or her disability is a part of the time limited for commencement 
of the action.

(6) An action for tort liability not abolished by KRS 304.39-060 may be com-
menced not later than two (2) years after the injury, or the death, or the date 
of issuance of the last basic or added reparation payment made by any rep-
aration obligor, whichever later occurs. For the purposes of determining the 
date of issuance of the last basic or added reparation payment made by a rep-
aration obligor, a replacement payment does not extend the date beyond the 
date of the original payment. For the purposes of this section, “replacement 
payment” means a payment in the same amount as the original payment, 
but which is issued as a replacement for the original payment for reasons 
including but not limited to the original payment being lost, stolen, or not 
delivered. A reparation obligor shall provide to a claimant or the claimant’s 
attorney upon written request information on whether any payment is a re-
placement payment.

Effective:June 29, 2017

History: Amended 2017 Ky. Acts ch. 34, sec. 4, effective June 29, 2017. 
– Created 1974 Ky. Acts ch. 385, sec. 23, effective July 1, 1975.

304.39-270	 Mental	or	physical	examinations.

(1) If the mental or physical condition of a person is material to a claim for 
past or future basic or added reparation benefits, the reparation obligor may 
petition the circuit court for an order directing the person to submit to a 
mental or physical examination by a physician. Upon notice to the person 
to be examined and all persons having an interest, the court may make the 
order for good cause shown. The order shall specify the time, place, manner, 
conditions, scope of the examination, and the physician by whom it is to be 
made.

(2) If requested by the person examined, the reparation obligor causing a mental 
or physical examination to be made shall deliver to the person examined a 
copy of a detailed written report of the examining physician setting out his 
findings including results of all tests made, diagnoses, and conclusions, and 
reports of earlier examinations of the same condition. By requesting and 
obtaining a report of the examination ordered or by taking the deposition 
of the physician, the person examined waives any privilege he may have, in 
relation to the claim for basic or added reparation benefits, regarding the tes-
timony of every other person who has examined or may thereafter examine 
him respecting the same condition. This subsection does not preclude dis-
covery of a report of an examining physician, taking a deposition of the phy-
sician, or other discovery procedures in accordance with any rule of court 
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or other provision of law. This subsection applies to examinations made by 
agreement of the person examined and the reparation obligor, unless the 
agreement provides otherwise.

(3) If any person refuses to comply with an order entered under this section the 
court may make any just order as to the refusal, but may not find a person in 
contempt for failure to submit to a mental or physical examination.

Effective: July 1, 1975

History: Created 1974 Ky. Acts ch. 385, sec. 27, effective July 1, 1975.

304.39-290	 Kentucky	 Insurance	Arbitration	Association	 –	Creation	 –	
Membership	–	Powers	–	Duties.

(1) There is created a nonprofit unincorporated legal entity to be known as the 
Kentucky Insurance Arbitration Association to provide a mechanism for the 
reimbursement, among reparation obligors of losses paid as basic or added 
reparation benefits, based solely on the law of torts without regard to sub-
sections (1), (2), and (3) of KRS 304.39-060.

(2) All basic reparation obligors shall be and remain members of the association 
as a condition of their authority to transact business in this Commonwealth.

(3) The association shall perform its functions under a plan of operation es-
tablished and approved under subsection (5) and shall exercise its powers 
through a board of directors established under subsection (4) hereof.

(4) The board of directors of the association shall consist of not less than five 
(5) nor more than ten (10) persons serving terms as established in the plan of 
operation. They shall be selected by member obligors subject to the approv-
al of the commissioner. If no members have been selected and approved pri-
or to July 1, 1974, the commissioner shall appoint the initial members of the 
board. In approving selections to the board, the commissioner shall consid-
er, among other things, whether all member obligors are fairly represented. 
Each member of the board shall designate qualified experienced claimsper-
sons from the member’s company, who upon approval by the commissioner, 
may serve as his or her alternates for the purpose of claims arbitration.

(5) The association shall submit to the commissioner a plan of operation and 
any amendments thereto necessary, or suitable to assure the fair, reasonable, 
and equitable administration of the association. The plan shall become ef-
fective upon approval in writing by the commissioner:

(a) All reparation obligors shall comply with the provisions of the plan of 
operation;

(b) The plan of operation shall:
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1. Establish procedures whereby all the powers and duties of the as-
sociation will be performed;

2. Establish minimum requirements for the initial submission of a 
case for reimbursement or arbitration;

3. Establish minimum requirements beneath which reimbursements 
shall not be made in order that there be fair allocation of signifi-
cant losses and the elimination of unnecessary costs in the reim-
bursement mechanism;

4. Encourage voluntary reimbursement procedures between repara-
tion obligors so that resort to arbitration shall be as infrequent as 
possible;

5. Recognize that fair allocation of loss between commercial and 
noncommercial motor vehicles may require different minimum 
requirements than when the loss is between two (2) or more non-
commercial vehicles;

6. Establish regular places and times for meetings;

7. Establish procedures for records to be maintained on all cases pre-
sented for arbitration and dispositions thereof;

8. Establish procedures for compensation to reparation obligors for 
travel related expense and the fair value of the time devoted by 
their employees as a director or alternate in performance of duties 
for the association;

9. Establish procedures for adequately and equitably financing the 
cost of the association among members; and

10. Contain additional provisions necessary or proper for execution 
of the powers and duties of the association.

(6) The association shall be subject to examination and regulation by the com-
missioner:

(a) The board of directors shall submit to the commissioner, not later than 
March 30 of each year, a report on its activities for the preceding cal-
endar year;

(b) The board of directors shall promptly notify the commissioner when-
ever it appears that any member insurer has failed or refused to com-
ply with an arbitration decision or has shown a protracted tendency to 
decline a significant number of meritorious claims presented to it prior 
to initiation of arbitration proceedings.

(7) The association shall be exempt from payment of all fees, licenses, and tax-
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es levied by this Commonwealth or any of its subdivisions except taxes on 
real or personal property.

(8) There shall be no liability on the part of and no cause of action of any nature 
shall arise against any member insurer, the association or its agents or em-
ployees, the board of directors, or the commissioner or his or her represen-
tative for any action taken by them in the performance of their powers and 
duties under this section.

Effective: July 15, 2010

History: Amended 2010 Ky. Acts ch. 24, sec. 1531, effective July 15, 
2010. – Amended 1996 Ky. Acts ch. 326, sec. 2, effective July 15, 
1996. – Created 1974 Ky. Acts ch. 385, sec. 29, effective July 1, 
1975.

304.39-310	 Certificate	 of	 coverage	 –	Rights	 and	 obligations	 of	 owner	 or	
registrant.

(1) All reparation obligors shall be obligated to provide to a reparation insured 
or an insured person who has rejected his tort limitations as provided in KRS 
304.39-060 a certificate or other evidence of insurance whenever coverage 
required by KRS 304.39-110 is issued or renewed upon policy anniversary 
date;

(2) An owner or registrant of a motor vehicle with respect to which security is 
required under KRS 304.39-110, who fails to have such security when the 
motor vehicle is involved in an accident shall have all the rights and obli-
gations of a reparation obligor, and any other reparation obligor which has 
paid or may become obligated to pay basic or added reparation benefits to an 
injured person under a basic or added reparation contract or under the terms 
of the assigned claims plan shall be subrogated to the rights of the injured 
person against such owner or registrant.

Effective: July 1, 1975

History: Created 1974 Ky. Acts ch. 385, sec. 31(2), (3), effective July 
1, 1975.

304.39-320	 Underinsured	motorist	coverage	–	Effect	of	settlement	of	claims.

(1) As used in this section, “underinsured motorist” means a party with motor 
vehicle liability insurance coverage in an amount less than a judgment re-
covered against that party for damages on account of injury due to a motor 
vehicle accident.

(2) Every insurer shall make available upon request to its insureds underinsured 
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motorist coverage, whereby subject to the terms and conditions of such cov-
erage not inconsistent with this section the insurance company agrees to 
pay its own insured for such uncompensated damages as he may recover 
on account of injury due to a motor vehicle accident because the judgment 
recovered against the owner of the other vehicle exceeds the liability policy 
limits thereon, to the extent of the underinsurance policy limits on the vehi-
cle of the party recovering.

(3) If an injured person or, in the case of death, the personal representative 
agrees to settle a claim with a liability insurer and its insured, and the set-
tlement would not fully satisfy the claim for personal injuries or wrongful 
death so as to create an underinsured motorist claim, then written notice of 
the proposed settlement must be submitted by certified or registered mail to 
all underinsured motorist insurers that provide coverage. The underinsured 
motorist insurer then has a period of thirty (30) days to consent to the settle-
ment or retention of subrogation rights. An injured person, or in the case of 
death, the personal representative, may agree to settle a claim with a liability 
insurer and its insured for less than the underinsured motorist’s full liability 
policy limits. If an underinsured motorist insurer consents to settlement or 
fails to respond as required by subsection (4) of this section to the settlement 
request within the thirty (30) day period, the injured party may proceed to 
execute a full release in favor of the underinsured motorist’s liability insurer 
and its insured and finalize the proposed settlement without prejudice to any 
underinsured motorist claim.

(4) If an underinsured motorist insurer chooses to preserve its subrogation 
rights by refusing to consent to settle, the underinsured motorist insurer 
must, within thirty (30) days after receipt of the notice of the proposed set-
tlement, pay to the injured party the amount of the written offer from the 
underinsured motorist’s liability insurer. Thereafter, upon final resolution of 
the underinsured motorist claim, the underinsured motorist insurer is enti-
tled to seek subrogation against the liability insurer to the extent of its limits 
of liability insurance, and the underinsured motorist for the amounts paid to 
the injured party.

(5) The underinsured motorist insurer is entitled to a credit against total damag-
es in the amount of the limits of the underinsured motorist’s liability policies 
in all cases to which this section applies, even if the settlement with the 
underinsured motorist under subsection (3) of this section or the payment 
by the underinsured motorist insurer under subsection (4) of this section is 
for less than the underinsured motorist’s full liability policy limits. The term 
“total damages” as used in this section means the full amount of damages 
determined to have been sustained by the injured party, regardless of the 
amount of underinsured motorist coverage. Nothing in this section, includ-
ing any payment or credit under this subsection, reduces or affects the total 
amount of underinsured motorist coverage available to the injured party.
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Effective: July 15, 1998

History: Amended 1998 Ky. Acts ch. 564, sec. 1, effective July 15, 
1998. – Amended 1990 Ky. Acts ch. 103, sec. 2, effective Decem-
ber 1, 1990. – Amended 1988 Ky. Acts ch. 180, sec. 1, effective 
July 15, 1988. – Created 1974 Ky. Acts ch. 385, sec. 32, effective 
July 1, 1975.

367.220	 Action	for	recovery	of	money	or	property	–	When	action	may	be	
brought.

(1) Any person who purchases or leases goods or services primarily for person-
al, family or household purposes and thereby suffers any ascertainable loss 
of money or property, real or personal, as a result of the use or employment 
by another person of a method, act or practice declared unlawful by KRS 
367.170, may bring an action under the Rules of Civil Procedure in the Cir-
cuit Court in which the seller or lessor resides or has his principal place of 
business or is doing business, or in the Circuit Court in which the purchaser 
or lessee of goods or services resides, or where the transaction in question 
occurred, to recover actual damages. The court may, in its discretion, award 
actual damages and may provide such equitable relief as it deems necessary 
or proper. Nothing in this subsection shall be construed to limit a person’s 
right to seek punitive damages where appropriate.

(2) Upon commencement of any action brought under subsection (1) of this sec-
tion, the clerk of the court shall mail a copy of the complaint or other initial 
pleading to the Attorney General and, upon entry of any judgment or decree 
in the action, shall mail a copy of such judgment or decree to the Attorney 
General.

(3) In any action brought by a person under this section, the court may award, 
to the prevailing party, in addition to the relief provided in this section, rea-
sonable attorney’s fees and costs.

(4) Any permanent injunction, judgment or order of the court made under KRS 
367.190 shall be prima facie evidence in an action brought under this section 
that the respondent used or employed a method, act or practice declared 
unlawful by KRS 367.170.

(5) Any person bringing an action under this section must bring such action 
within one (1) year after any action of the Attorney General has been termi-
nated or within two (2) years after the violation of KRS 367.170, whichever 
is later.

History: Amended 1974 Ky. Acts ch. 308, sec. 62. – Created 1972 Ky. 
Acts ch. 4, sec. 12.
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411.188	 Notification	of	parties	holding	 subrogation	 rights	 –	Collateral	
source	payments	and	subrogation	rights	admissible.

(1) This section shall apply to all actions for damages, whether in contract or 
tort, commenced after July 15, 1988.

(2) At the commencement of an action seeking to recover damages, it shall 
be the duty of the plaintiff or his attorney to notify, by certified mail, those 
parties believed by him to hold subrogation rights to any award received by 
the plaintiff as a result of the action. The notification shall state that a fail-
ure to assert subrogation rights by intervention, pursuant to Kentucky Civil 
Rule 24, will result in a loss of those rights with respect to any final award 
received by the plaintiff as a result of the action.

(3) Collateral source payments, except life insurance, the value of any premi-
ums paid by or on behalf of the plaintiff for same, and known subrogation 
rights shall be an admissible fact in any civil trial.

(4) A certified list of the parties notified pursuant to subsection (2) of this sec-
tion shall also be filed with the clerk of the court at the commencement of 
the action.

Effective: July 15, 1988

History: Created 1988 Ky. Acts ch. 224, sec. 4, effective July 15, 1988.

413.090	 Action	upon	judgment,	contract,	or	bond	–	Fifteen-year	limitation	
–	Action	for	child	support	arrearages	–	Time	to	commence	action	
tolled	until	obligations	cease	as	to	last	child	on	order.

Except as provided in KRS 396.205, 413.110, 413.220, 413.230 and 413.240, the 
following actions shall be commenced within fifteen (15) years after the cause of 
action first accrued:

(1) An action upon a judgment or decree of any court of this state or of the 
United States, or of any state or territory thereof, the period to be computed 
from the date of the last execution thereon;

(2) An action upon a recognizance, bond, or written contract, except that ac-
tions upon written contracts executed after July 15, 2014, shall be governed 
by KRS 413.160;

(3) An action upon the official bond of a sheriff, marshal, clerk, constable, or 
any other public officer, or any commissioner, receiver, curator, personal 
representative, guardian, conservator, or trustee appointed by a court or au-
thority of law;

(4) An action upon an appeal bond or bond given on a supersedeas, attachment, 
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injunction, order of arrest or for the delivery of property or for the forthcom-
ing of property, or to obey or perform an order or judgment of court in an 
action, or upon a bond for costs, or any other bond taken by a court or judge 
or by an officer pursuant to the directions of a court or judge, in an action 
or after judgment or decree, or upon a replevin, sale, or delivery bond taken 
under execution or decree, upon an indemnifying bond taken under a statute, 
or upon a bond to suspend a proceeding, or upon a bond or obligation for the 
payment of money or property or for the performance of any undertaking; 
and

(5) An action to recover unpaid child support arrearages, which may be initiated 
as one (1) cumulative action for all child support arrearages owed under a 
court order, with the time to commence an action under this subsection be-
ing tolled until all current child support obligations cease as to the last child 
covered by that order.

Effective: July 15, 2014

History: Amended 2014 Ky. Acts ch. 142, sec. 2, effective July 15, 
2014. – Amended 2008 Ky. Acts ch. 21, sec. 4, effective July 15, 
2008. – Amended 1988 Ky. Acts ch. 90, sec. 30, effective July 15, 
1988. – Amended 1982 Ky. Acts ch. 141, sec. 130, effective July 
1, 1982. – Amended 1976 (1st Extra. Sess.) Ky. Acts ch. 14, sec. 
417, effective January 2, 1978. – Recodified 1942 Ky. Acts ch. 
208, sec. 1, effective October 1, 1942, from Ky. Stat. sec. 2514.

Legislative	Research	Commission	Note	(2/15/91). The prior reference 
to KRS 396.025 near the beginning of this statute was the result 
of an apparent inadvertent transposition of digits in codifying. 
See 1988 Ky. Acts Ch. 90, §§ 30 and 26. Pursuant to KRS 7.136, 
the text of this statute has been corrected to reflect the appropriate 
cross reference to KRS 396.205.

Note: 1980 Ky. Acts ch. 396, sec. 141 would have amended this sec-
tion effective July 1, 1982. However, 1980 Ky. Acts ch. 396 was 
repealed by 1982 Ky. Acts ch. 141, sec. 146, also effective July 
1, 1982.

413.120	 Actions	to	be	brought	within	five	years.

The following actions shall be commenced within five (5) years after the cause of 
action accrued:

(1) An action upon a contract not in writing, express or implied.

(2) An action upon a liability created by statute, when no other time is fixed by 
the statute creating the liability.

(3) An action for a penalty or forfeiture when no time is fixed by the statute 
prescribing it.
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(4) An action for trespass on real or personal property.

(5) An action for the profits of or damages for withholding real or personal 
property.

(6) An action for an injury to the rights of the plaintiff, not arising on contract 
and not otherwise enumerated.

(7) An action upon a bill of exchange, check, draft or order, or any endorsement 
thereof, or upon a promissory note, placed upon the footing of a bill of ex-
change.

(8) An action to enforce the liability of a steamboat or other vessel.

(9) An action upon a merchant’s account for goods sold and delivered, or any 
article charged in such store account.

(10) An action upon an account concerning the trade of merchandise, between 
merchant and merchant or their agents.

(11) An action for relief or damages on the ground of fraud or mistake.

(12) An action to enforce the liability of bail.

(13) An action for personal injuries suffered by any person against the builder 
of a home or other improvements. This cause of action shall be deemed to 
accrue at the time of original occupancy of the improvements which the 
builder caused to be erected.

Effective: June 24, 2015

History: Amended 2015 Ky. Acts ch. 121, sec. 3, effective June 24, 
2015. – Amended 1998 Ky. Acts ch. 196, sec. 25, effective July 
15, 1998. – Amended 1988 Ky. Acts ch. 224, sec. 6, effective July 
15, 1988. – Amended 1964 Ky. Acts ch. 124, sec. 1. – Recodified 
1942 Ky. Acts ch. 208, sec. 1, effective October 1, 1942, from Ky. 
Stat. sec. 2515, 2518.
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thresholds, satisfaction of, 2.47

compound, comminuted,displaced or compressed fracture, 2.51
death, 2.55
loss of a body member, 2.52
fracture to a bone, 2.50
medical expenses, 2.48
permanent disfigurement, 2.49
permanent injury within a reasonable medical probability, 2.53
permanent loss of bodily function, 2.54
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Basic Reparation Benefits Obligor
generally, 2.23
actions for extra contractual damages from reparations obligor, 2.57
denial of claims, 2.32
driver or person occupying a motor vehicle injured, 2.23
pedestrian injured, 2.24
recovering from one’s own reparation obligor, 2.25

failure of responsible obligor to pay within 30 days, 2.25
struck by uninsured motorist, 2.25

requirement to make payment within 30 days of reasonable proof, 
2.31

subrogation rights of obligor, 2.33
notification of action against tortfeasor, 2.34
right to intervene, 2.35
right to recover amount of benefits paid, 2.37
obligor as real party in interest, 2.38
timing of intervention, 2.36

Calculation of Basic Reparation Benefits
generally, 2.28
benefits to be paid, 2.30

limits, 2.30
net loss, 2.29
workers’ compensation benefits subtracted in calculating net loss, 

2.29

Certificate of Title
relationship to liability coverage, 1.11

Claimants
dividing a single policy’s limits among several claimants, 1.16

per occurrence limit, 1.17
per person limit, 1.18

Claims for Basic Reparation Benefits
actions for extra contractual damages from reparations obligor, 2.57
claims for overdue benefits, 2.42
mechanics of, 2.31
obligor’s requirement to make payment within 30 days of reasonable 

proof, 2.31
prompt notice by obligor of denial of claim, 2.31

attorney fees, 2.31
interest on overdue payments, 2.31
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injured party’s burden of the fact and amount of loss, 2.31

Consumer Protection Act   See Actions

Conversion
converters of motor vehicles; disqualification from reparation 

benefits, 2.18-.19
good-faith belief of legal entitlement, 2.19

Death
generally, 2.55

Denial of Claims
generally, 2.32

Department of Insurance
filing of rejection of partial abolition of tort liability with, 2.56

Dividing a Single Policy’s Limits Among Claimants
generally, 1.16

Escape Clause
relationship with basic reparation benefits, 2.23
relief of insurer from coverage, 1.3

Exclusions
in automobile liability insurance policies, 1.14

household exclusion, 1.14, 2.5
intentional act exclusion, 1.14
named driver exclusion, 1.14
under the Motor Vehicle Reparations Act, 1.14

in uninsured motorist coverage, 3.6

Extended Coverage
generally, 1.12
hired automobiles, 1.12
newly-acquired vehicles, 1.12
non-owned vehicles, 1.12
replacement vehicle, 1.12

Fracture to a Bone
generally, 2.50
compound, comminuted, displaced or compressed fracture, 2.51
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Hit and Run Vehicles
uninsured motorist insurance coverage, 3.6

Household Exclusion
generally, 1.14

Intentional Act Exclusion
generally, 1.14

Insured
family members of the named insured, 1.6
omnibus insured, 1.6

residence, 1.6
persons entitled to uninsured motorist benefits, 3.5
policy definition of, 1.5
rejection of partial abolition of tort liability, 2.56
stacking of uninsured motorist coverages, classes of insureds, 3.8

Intentional Tort
persons intentionally causing injury; disqualification from

basic reparation benefits, 2.20

Intervention
basic reparation benefits (BRB) obligor’s right to intervene, 2.35
by insurer, uninsured motorist benefits, 3.11
reparations obligor as real party in interest, 2.38
right to recover amount of benefits paid, 2.37
timing of BRB obligor’s intervention, 2.36

Kentucky Insurance Guaranty Association
relationship to basic reparation benefits, 2.46
relationship to uninsured motorist coverage, 3.9

Liability Insurance
generally, 1.1-.2
automobile liability insurance, 1.2

actions for contractual damages from insurer, 1.20
cancellation of liability coverage, 1.19
coverage terms, 1.3
coverage limited to ownership, maintenance, or use, 1.13
definition of insured, 1.5

family members of insured, 1.6
permissive users, 1.7

deviation from scope of permission, 1.9
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implied permission, 1.8
dividing a single policy’s limits among claimants, 1.16
exclusions in policy, 1.14
extended coverage to particular types of vehicles, 1.12

hired automobiles, 1.12
newly-acquired vehicles, 1.12
non-owned vehicles, 1.12
replacement vehicle, 1.12

mandatory nature of, 1.3
per occurrence limit, 1.17
per person limit, 1.18
relief from coverage, 1.3
stacking of automobile liability coverage, 1.15
vehicles covered

generally, 1.10
owned, 1.11

Loss
defined, 2.9
medical expenses, 2.10

statutory presumption of medical bill as reasonable, 2.10
replacement services loss, 2.12
survivor’s economic loss, 2.13
survivor’s replacement services loss, 2.14
work loss, 2.11

Loss of a Body Member
generally, 2.52

Medical Expenses
defined, 2.10
in excess of $1,000; basic reparations threshold, 2.48
statutory presumption of medical bill as reasonable, 2.10

Motor Vehicle Reparations Act   See also No Fault Insurance; Basic 
Reparations Benefits
generally, 2.1
actions for extra contractual damages from reparations obligor, 2.57
amounts mandated, 2.6
attorney’s fees provisions, 2.41-.42
ATVs, 2.22
constitutionality of the act, 2.3
electric scooters, 2.21
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farm equipment, 2.22
golf carts, 2.22
interpretation and application of the act, 2.4
mandatory nature of the act, 2.5
mopeds, 2.21
motorcycles, 2.21
outline of act, 2.2
purposes of act enumerated, 2.1
statute of limitations

generally, 2.57
actions for no-fault benefits, 2.57
tort actions, 2.58

Motorcycles and Mopeds
mopeds excluded from coverage of Motor Vehicle Reparations Act, 

2.21
motorcycles included in Motor Vehicle Reparations Act, 2.21

Multiple Claimants   See Claimants

Named Driver Exclusion
generally, 1.14

No Fault Insurance   See also Motor Vehicle Reparations Act
generally, 2.1

Notice 
notice of cancellation of liability coverage, 1.19
notification of action against tortfeasor, subrogation rights of

basic reparations obligor, 2.34

Occupying the Vehicle
Supreme Court’s test for determining, 3.5

Omnibus Insured   See Insured 

Owned Vehicles
decided by Kentucky certificate of title law, 1.11
extended coverage to particular types of vehicles, 1.12

hired automobiles, 1.12
newly-acquired vehicles, 1.12
non-owned vehicles, 1.12
replacement vehicle, 1.12

statutory treatment of “owner”, 1.11
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Per Occurrence Limit
generally, 1.17

Per Person Limit
generally, 1.18

Permanent Disfigurement
generally, 2.49

Permanent Injury Within Reasonable Medical Probability
generally, 2.53

Permanent Loss of Bodily Function
generally, 2.54

Permissive Users
generally, 1.7
deviating from the scope of permission, 1.9
implied permission, 1.8
owner of the vehicle, 1.11

statutory treatment, 1.13

Presumption
statutory presumption of medical bill as reasonable, 2.10

Real Party in Interest
reparations obligor as only real party in interest to seek 

recovery of benefits paid from tortfeasor, 2.38

Rejection 
of the limitation of tort rights, 2.2
of partial abolition of tort liability, 2.56
of uninsured motorist coverage, 3.2

Release
release and basic reparation benefits, 2.44

Replacement Services Loss
generally, 2.12

Residence
as related to omnibus coverage, 1.6

Severability Clause
inclusion of in liability insurance policy, 1.5
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Single Limits
motor vehicle mandatory liability coverage, 1.3

Split Limits
motor vehicle mandatory liability coverage, 1.3

Stacking 
of automobile liability coverage, 1.15
of additional reparation benefits, 2.8
of basic reparation benefits prohibited, 2.8
of underinsured motorist coverages, 4.4

anti-stacking provisions unenforceable, 4.4
of uninsured motorist coverages, 3.8

anti-stacking provisions unenforceable, 3.8
classes of insureds, 3.8

Statute of Limitations
actions for uninsured motorist benefits, 3.10
timing of BRB obligor’s intervention, 2.36
Motor Vehicle Reparations Act

generally, 2.57
actions for no-fault benefits, 2.57
tort actions, 2.58

Subrogation
subrogation rights of basic reparation benefits obligor, 2.33

miscellaneous rules concerning, 2.40
notification of action against tortfeasor, 2.34
obligor as real party in interest, 2.38
right to intervene, 2.35
right to recover amount of benefits paid, 2.37
timing of intervention, 2.36
tortfeasor’s coverage applicable to subrogation claim, 2.39

subrogation rights of underinsured motorist carrier, 4.6

Survivor’s Economic Loss
generally, 2.13

Survivor’s Replacement Services Loss,
generally, 2.14

Thresholds
satisfaction of; basic reparations benefits, 2.47

compound, comminuted,displaced or compressed fracture, 2.51
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death, 2.55
loss of a body member, 2.52
fracture to a bone, 2.50
medical expenses, 2.48
permanent disfigurement, 2.49
permanent injury within a reasonable medical probability, 2.53
permanent loss of bodily function, 2.54

Tort
abolition of tort liability, basic reparation benefits, 2.45
actions, statutes of limitation, 2.58

Underinsured Motorist Coverage
generally, 4.1
actions for, 4.6
amount of coverage, 4.3
nature of coverage not mandatory, 4.1
priority of coverage, 4.8
relationship to uninsured motorist coverage, 4.2
right to an offset, 4.5
stacking of, 4.4

anti-stacking provisions void, 4.4
statute of limitations, 4.7
statutory treatment, 4.1
subrogation, 4.6

Unfair Claims Settlement Practices Act   See Actions

Uninsured Motor Vehicle   See also Uninsured Motorist Coverage
defined, 3.4

Uninsured Motorist Coverage
generally, 3.1
actions for

generally, 3.10
insurer as defendant, 3.11
intervention by carrier, 3.11
limitation of actions, 3.10
tortfeasor as necessary defendant, 3.11

application to hit and run vehicles, 3.6
definition of “uninsured motor vehicle”, 3.4
exclusions, 3.6
limits mandated, 3.3
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mandatory nature of, 3.2
parties, 3.11
persons covered by, 3.5
priority of coverage, 3.12
relationship to the Kentucky Insurance Guaranty Association, 3.9
rejection of coverage required to be in writing, 3.2
setoffs, 3.7
stacking of, 3.8

anti-stacking provisions unenforceable, 3.8
statutory treatment, 3.1

Use of Vehicle
basic reparation benefits

arising out of the maintenance or use of motor vehicle, 2.26
liability insurance

coverage limited to ownership, maintenance, or use of auto, 1.13
court interpretation, broad, 1.13
policy restrictions on particular uses enforceable, 1.13

Work Loss
generally, 2.11

Workers’ Compensation
reduction of limits by deducting workers’ compensation benefits 

prohibited, 1.3
workers’ compensation benefits subtracted in calculating net loss, 

basic reparation benefits, 2.29



I-14

Automobile Insurance Law in Kentucky


	Automobile Insurance Law in Kentucky, 3d ed.
	Use of This Volume
	About  UK/CLE
	Acknowledgments
	About the Authors
	Table of Contents
	01 - Liability Insurance
	[1.1]	Liability Insurance
	[1.2]	General Principles
	[1.3]	Mandatory Nature
	[1.4]	Who Is Insured?
	[1.5]	Definition
	[1.6]	Family Members of the Named Insured
	[1.7]	Permissive Users
	[1.8]	Implied Permission
	[1.9]	Deviating from the Scope of the Permission


	[1.10]	Vehicles Covered
	[1.11]	Owned Vehicles
	[1.12]	Extended Coverage to Particular Types of Vehicles

	[1.13]	Ownership, Maintenance, or Use of an Automobile
	[1.14]	Exclusions
	[1.15]	Stacking of Automobile Liability Coverages
	[1.16]	Dividing a Single Policy’s Limits Among Several Claimants
	[1.17]	Per Occurrence Limit
	[1.18]	Per Person Limit

	[1.19]	Cancellation of Liability Coverage
	[1.20]	Actions for Extra Contractual Damages from Liability Insurer


	02 - No-Fault Insurance
	[2.1]	No-Fault Insurance
	[2.2]	Outline of the Motor Vehicle Reparations Act
	[2.3]	Constitutionality
	[2.4]	Interpretation and Application
	[2.5]	Mandatory Nature
	[2.6]	Mandatory Amounts
	[2.7]	Optional Additional Benefits
	[2.8]	Stacking of Reparation Benefits
	[2.9]	Definition of Basic Reparation Benefits
	[2.10]	Medical Expenses
	[2.11]	Work Loss
	[2.12]	Replacement Services Loss
	[2.13]	Survivor’s Economic Loss
	[2.14]	Survivor’s Replacement Services Loss
	[2.15]	Persons Entitled to Basic Reparation Benefits
	[2.16]	Accidents Within Kentucky
	[2.17]	Accidents Outside Kentucky

	[2.18]	Persons Disqualified from Coverage
	[2.19]	Converters
	[2.20]	Persons Intentionally Causing Injury

	[2.21]	Motorcycles, Mopeds, and Electric Scooters
	[2.22]	Golf Carts, ATVs, and Farm Equipment
	[2.23]	The Obligated Basic Reparation Benefits Obligor
	[2.24]	Pedestrian
	[2.25]	Recovering from One’s Own Reparation Obligor
	[2.26]	Maintenance or Use of Motor Vehicle
	[2.27]	Assigned Claims Plan
	[2.28]	Calculation of Benefits
	[2.29]	Net Loss
	[2.30]	Benefits to Be Paid

	[2.31]	Mechanics of Claims for Basic Reparation Benefits
	[2.32]	Denial of Claims
	[2.33]	Subrogation Rights of Basic Reparation Benefits Obligor
	[2.34]	Notification of Action Against Tortfeasor
	[2.35]	Right to Intervene
	[2.36]	Timing of Intervention
	[2.37]	Right to Recover Amount of Benefits Paid
	[2.38]	Obligor as Real Party in Interest
	[2.39]	Tortfeasor’s Coverage Applicable to Subrogation Claim

	[2.40]	Other Miscellaneous Rules
	[2.41]	Attorney’s Fees
	[2.42]	Claim for Overdue Benefits

	[2.43]	Subrogation Claims
	[2.44]	Releases and Basic Reparation Benefits
	[2.45]	Abolition of Tort Liability
	[2.46]	Basic Reparation Benefits and the Kentucky Insurance Guaranty Association
	[2.47]	Satisfying the Threshold
	[2.48]	Medical Expenses in Excess of $1,000
	[2.49]	Permanent Disfigurement
	[2.50]	Fracture to a Bone
	[2.51]	A Compound, Comminuted, Displaced, or Compressed Fracture

	[2.52]	Loss of a Body Member
	[2.53]	Permanent Injury within a Reasonable Medical Probability
	[2.54]	Permanent Loss of Bodily Function
	[2.55]	Death

	[2.56]	Rejection of Partial Abolition of Tort Liability
	[2.57]	Limitations of Actions
	[2.58]	Tort Actions


	03 - Uninsured Motorist Coverage
	[3.1]	Uninsured Motorist Coverage
	[3.2]	Mandatory Nature
	[3.3]	Mandatory Limits
	[3.4]	Definition of Uninsured Motor Vehicle
	[3.5]	Persons Covered
	[3.6]	Exclusions
	[3.7]	Setoffs
	[3.8]	Stacking
	[3.9]	UM Coverage and the Kentucky Insurance Guaranty Association
	[3.10]	Limitation of Actions for UM Benefits
	[3.11]	Parties
	[3.12]	Priority of Coverage


	04 - Underinsured Motorist Coverage
	[4.1]	Underinsured Motorist Coverage
	[4.2]	Relationship to Uninsured Motorist Coverage
	[4.3]	Amount of Coverage
	[4.4]	Stacking
	[4.5]	Right to an Offset
	[4.6]	Actions for UIM Benefits
	[4.7]	Statute of Limitations
	[4.8]	Priority of Coverage


	Appendix
	186.010	Definitions for chapter.
	186A.215	Procedures for transfer of vehicle ownership.
	189.010 	Definitions for chapter.
	186A.220	Requirements for motor vehicle dealer upon receipt of vehicle.
	186A.345	Definitions to be consistent with KRS 186.010.
	304.20-020	Uninsured vehicle coverage – Insolvency of insurer.
	304.20-040	Cancellation, nonrenewal, or termination of automobile insurance – Definitions – Scope – Penalties.
	304.36-020	Purpose of subtitle.
	304.36-080	Powers and duties of association.
	304.36-120	Nonduplication of recovery.
	304.39-010	Policy and purpose.
	304.39-020	Definitions for subtitle.
	304.39-030	Right to basic reparation benefits.
	304.39-040	Obligation to pay basic reparation benefits – Requirement of option for motorcycle coverage in liability contracts – Exclusion of motorcycle operator or passenger who has not purchased optional coverage.
	304.39-045	Exclusion from coverage as operator by agreement.
	304.39-050	Priority of applicability of security for payment of basic reparation benefits.
	304.39-060	Acceptance or rejection of partial abolition of tort liability – Exceptions.
	304.39-070	“Secured person” – Obligor’s rights to recovery.
	304.39-080	Security covering motor vehicle.
	304.39-090	Required security.
	304.39-110	Required minimum tort liability insurance.
	304.39-120	Calculation of net loss.
	304.39-130	Basic weekly limit on benefits for certain losses.
	304.39-140 Optional additional benefits.
	304.39-150	Approval of terms and forms.
	304.39-160	Assigned claims.
	304.39-190	Converted motor vehicles.
	304.39-200	Intentional injuries.
	304.39-210	Obligor’s duty to respond to claims.
	304.39-22	 Fees of claimant’s attorney.
	304.39-230	Limitations of actions.
	304.39-270	Mental or physical examinations.
	304.39-290	Kentucky Insurance Arbitration Association – Creation – Membership – Powers – Duties.
	304.39-310	Certificate of coverage – Rights and obligations of owner or registrant.
	304.39-320	Underinsured motorist coverage – Effect of settlement of claims.
	367.220	Action for recovery of money or property – When action may be brought.
	411.188	Notification of parties holding subrogation rights – Collateral source payments and subrogation rights admissible.
	413.090	Action upon judgment, contract, or bond – Fifteen-year limitation – Action for child support arrearages – Time to commence action tolled until obligations cease as to last child on order.
	413.120	Actions to be brought within five years.

	Index

